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Ϩ㸬ࡣࡌࡵ࡟
 
 ၟྲྀᘬࡢࢢ࣮ࣟࣂࣝ໬ࡀᛴᒎ㛤ࡍࡿ⌧≧࡟࠾࠸࡚ࠊࠕḢᕞ࡛ၟྲྀᘬࢆᒎ㛤ࡍࡿ௻ᴗ
ࡣ 25 ࡢ⿢ุ⟶㎄ࡢၥ㢟࡟ᑐฎࡋ࡞ࡅࢀࡤ࡞ࡽ࡞࠸ࠖ1࡜࠸࠺ᩥゝࡀ㇟ᚩࡍࡿࡼ࠺࡟ࠊ
ࡑࢀࡽࢆつᚊࡍࡿᐇయ㠃ࡢἲయ⣔ࡀᩚഛࡉࢀࡘࡘ࠶ࡿࠋࡇࢀࡣࠊḢᕞ⤫ྜ࡟࠾ࡅࡿἲ
య⣔ࡢከᵝᛶࡀຠ⋡ⓗ࡞Ḣᕞ༢୍ᕷሙ࡟࡜ࡾࠊࡲࡓḢᕞ࡟࠾ࡅࡿ඲⯡ⓗ࡞⤒῭ᡂ㛗࡟
࡜ࡾ㞀ᐖࡢ୍ࡘ࡛࠶ࡿ2ࠊ࡜࠸࠺ㄆ㆑ࡀ᰿ᮏཎᅉ࡜ࡋ࡚Ꮡᅾࡍࡿ࠿ࡽ࡛࠶ࢁ࠺ࠋ㫽▔
ⓗ࡟ࡣࡇ࠺ࡋࡓ⌧㇟ࡣḢᕞࡔࡅ࡛࡞ࡃࠊຠ⋡ⓗ࡞㈈࣭ࢧ࣮ࣅࢫࡢ⮬⏤⛣ືࢆ᰿ᖿ࡜ࡍ
ࡿၟྲྀᘬࡀࢢ࣮ࣟࣂࣝつᶍ࡟⾜ࢃࢀ࡚࠸ࡿ⌧ᅾࠊᑡ࡞ࡃ࡜ࡶᐇయἲ࡟㛵ࡍࡿἲつ๎ࡢ
୍ᐃỈ‽࡛ࡢ⤫୍ࡣࠊࡑࡢᚲせᛶ࠿ࡽᛴົ࡛࠶ࡿࠋᅜ㝿ⓗ࡞኎㈙ἲinternational sales 
law⤫୍ࡢヨࡳࡣ᩾᪂࡞⪃࠼࡛ࡣ࡞ࡃࠊࡑࡢ᳨ウࡣ᪤࡟ 1932 ᖺ㡭ࡼࡾḢᕞࡢ
UNIDROIT⚾ἲ⤫୍ᅜ㝿༠఍ࡀྲྀࡾ⤌ࢇ࡛࠾ࡾࠊࡑࡢᡂᯝ࡜ࡋ࡚ 1964ᖺ࡟ ULIS㸤
ULF ࡀබ⾲ࡉࢀ࡚࠸ࡿ3ࠋࡇࡢ᮲⣙ࡣࡑࡢᚋࠊせ௳ࢆ‶ࡓࡋⓎຠࡋࡓࡀࠊ᥇ᢥᩘࡀഹ
࠿ 9ࣨᅜ࡛࠶ࡾࠊࡑࡢᚋᬑཬࡋ࡞࠿ࡗࡓࠋࡑࡢࡓࡵࡇࡢ᮲⣙࡟ࡘ࠸࡚➹⪅ࡣἲᏛⓗ࡟
ᡂຌࡋࡓࡀၟᏛⓗ࡟ኻᩋࡋࡓࠊ࡜⌮ゎࡋ࡚࠸ࡿ4ࠋᙜ᮲⣙ࡣ୍ᐃࡢព⩏ࡀ࠶ࡾࠊࡑࡢ
⤒⦋࠿ࡽᏛࡪ࡭ࡁᩍカࡣ኱ࡁ࠸ࠋ᫬ᮇⓗ࡟㈠᫆⮬⏤໬ࡀຍ㏿ࡍࡿ 80 ᖺ௦௨๓ࡢ᫬ᮇ
࡛࠶ࡗࡓࡓࡵࠊᮏ᱁ⓗ࡞⮬⏤ᕷሙ⤒῭ࡢ᫬௦࡟ഛ࠼ࡿࡓࡵࡢ᳨ウㄢ㢟ࡀ᫂☜໬ࡉࢀࡓ
ព⩏ࡣ኱ࡁ࠸ࠋ 
 
                                                                    
 1 Gerhard Schroder, Sieben Chancen für mehr Wachstum in Europa Seven Chances for More Growth in 
Europe, Handelsblatt F.R.G., Oct.26, 2005, at 5, official text available at http://handelsblatt.com/politik/ 
deutschland/sieben-chancen-fuer-mehr-wachst um-in-europa;8093 71 .22 Pace Int’l L.Rev.145,1462010. 
 2 Nathalie Hofmann, Interpretation Rules and Good Faith as Obstacles to the UK’s Ratification of the 
CISG and to the Harmonization of Contract Law in Europe, 22 Pace Int’l L.Rev.145,146 2010. 
 3 1964ᖺ࣮࣊ࢢᅜ㝿ື⏘኎㈙⤫୍᮲⣙ULIS࠾ࡼࡧྠዎ⣙ࡢᡂ❧࡟㛵ࡍࡿ᮲⣙ULFࠋヲ⣽ࡣ
ࠕ≉㞟 1964ᖺ࣮࣊ࢢᅜ㝿ື⏘኎㈙⤫୍ἲ ẚࠖ㍑ἲ◊✲➨ 30ᕳ1969ᖺ 5᭶3-139㡫ࠊ212-222
㡫ཧ↷ࠋ 
 4 ヲ⣽ࡣࠊᣋ✏ࠕ㈠᫆ၟົ࡟࠾ࡅࡿࣁ࣮ࢻ࣮ࣟ࡜ࢯࣇࢺ࣮ࣟࠖ᪥ᮏ㈠᫆Ꮫ఍◊✲ᖺሗ JAFTAB
➨ 47ྕ 69㡫2010ᖺ 3᭶ཧ↷ࠋ 
㩿㪈㪀
୰ᮧ ჆Ꮥ 
 ୍⯡ⓗഴྥ࡜ࡋ࡚ࠊྛᅜࡢ⿢ุᡤࡣᅜෆἲࡢゎ㔘࡟࠾࠸࡚ไᐃἲࠊุ౛ࠊ◊✲᭩➼
࡟࠾࠸࡚ᅜእࡸᅜ㝿ⓗ࡞ᇶ‽ࢆཧ↷ࡍࡿࡇ࡜࡟ᾘᴟⓗ࡛࠶ࡿ5ࠊ࡜࠸࠺ࠋULIS&ULF
ࡢၟᏛⓗኻᩋࡢཎᅉࡣከࡃࡢせᅉࡀ⪃࠼ࡽࢀࡿࡀ6ࠊ᰿ᮏⓗ࡟᫬ᮇᑦ᪩࡛ࡑࡢᚲせᛶ
ࡀ㧗ࡃ࡞࠿ࡗࡓࡇ࡜ࡀ኱ࡁ࠸ࠋ➨஧ḟ኱ᡓᚋࡣ GATTࡢᯟ⤌ࡳ࡟ࡼࡿ⮬⏤໬࡬ࡢ₻ὶ
࠿ࡽࠊ㈠᫆ྲྀᘬࡣቑຍഴྥ࡟࠶ࡗࡓࡀࠊࡲࡔᮾす෭ᡓ࡟ࡼࡿඹ⏘ᅪ࡜ࡢ஺᫆ࡣ࡯࡜ࢇ
࡝࡞ࡃࠊ⮬⏤໬ࡀẁ㝵ⓗ࡟ಁ㐍ࡉࢀ࡚࠸ࡿ㏵ୖ࡛࠶ࡾࠊࡲࡓ㈠᫆ࡣ୍㒊ࡢ㈨※➼ࡸ≉
ᐃ⏘ရ࡟㝈ᐃࡉࢀࡿഴྥࡀࡲࡔᙉ࠿ࡗࡓࠋࡑࡢࡓࡵᬑ㐢ⓗ࡞ἲつ๎ࡢᚲせᛶࡣ㧗ࡃ࡞
ࡃࠊ㝈ᐃࡉࢀࡓ≉Ṧ࡞ၟྲྀᘬ࡟࠾࠸࡚ࡣࠊ≉ᐃᴗ⏺ෆࡢఏ⤫ⓗ࡞ྲྀᘬ⣙Ḱࡀ฼⏝ࡉࢀ
࡚࠾ࡾ7ࠊ⣮த➼ࡶ௳ᩘ㔠㢠࡜ࡶ࡟౛እⓗ࡛ẚ㍑ⓗᑡ࡞ࡃࠊ≉ᐃࡢᴗ⏺ෆ࡛ゎỴྍ⬟
࡞⠊ᅖ࡛⾜ࢃࢀ࡚࠸ࡓ⌧ᐇࡀ୺ࡓࡿせᅉ࡛࠶ࡿࠊ࡜⪃࠼࡚࠸ࡿࠋࡑࡢᚋࠊULIS㸤ULF
ࡢၟᏛⓗኻᩋࡢᩍカࢆ᭱኱㝈࡟⏕࠿ࡋࠊࡑࡢᐇ㉁ⓗෆᐜࡣࠊUNIDROIT⚾ἲ⤫୍ᅜ
㝿༠఍࠿ࡽ UNCITRALᅜ㐃ᅜ㝿ၟྲྀᘬἲጤဨ఍࡬࡜ᘬࡁ⥅ࡀࢀࠊ1980ᖺ CISGࡀ
᏶ᡂࠊ1988 ᖺ࡟Ⓨຠࡋ 2011 ᖺ 9 ᭶⌧ᅾ࡛ᢈ෸࣭᥇ᢥᅜࡣ 78 ࣨᅜ࡜࡞ࡾࠊඛ㐍ᅜࡣ
࡯ࡰᢈ෸࣭ຍධࡋ࡚࠸ࡿ⌧≧࠿ࡽࠊၟᏛⓗ࡟ࡶᡂຌࡋ࡚࠸ࡿࠊ࡜࠸࠼ࡿ࡛࠶ࢁ࠺ࠋࡑ
ࡢඛ㐍ᅜ࡛ᢈ෸࣭᥇ᢥࡋ࡚࠸࡞࠸౛እ࡜ࡋ࡚㏆ᖺࡲ࡛ࠊࢃࡀᅜ࡜࢖ࢠࣜࢫࡀࡑࡢ➹㢌
࡜ࡋ࡚ᣲࡆࡽࢀ࡚࠸ࡓࡀࠊࢃࡀᅜࡣ 2009ᖺ 8᭶ 1᪥࡟ 71␒┠ࡢᅜ࡜ࡋ࡚Ⓨຠࡋࡓࠋ
ࡑࡢࡓࡵ⌧ᅾ CISGࢆᢈ෸࣭᥇ᢥࡋ࡚࠸࡞࠸ඛ㐍ᅜࡣࠊ࢖ࢠࣜࢫࡸ࢔࢖ࣝࣛࣥࢻ➼ࡢ
୍㒊ࡢࡳ࡜࡞ࡗ࡚࠸ࡿࡢࡀ⌧≧࡛࠶ࡿ8ࠋ 
 ᮏ✏࡛ࡣࠊ࢖ࢠࣜࢫࡀ 2011 ᖺ 9 ᭶⌧ᅾ CISG ࢆᢈ෸࣭᥇ᢥࡋ࡚࠸࡞࠸஦⏤࡟ࡘ࠸
࡚⪃ᐹࡍࡿࠋࡲࡎ࢖ࢠࣜࢫ࡜ CISG ࡜ࡢ㛵ಀࢆ᫬⣔ิⓗ࡟᣺ࡾ㏉ࡾࠊCISG ࢆ᥇ᢥࡋ
࡞࠸஦⏤ࢆᩥ⊩ࡸุ౛ࢆㄞࡳゎࡁࡘࡘ CISGࡢ᮲ᩥࢆྲྀࡾୖࡆࠊࡑࡢゎ㔘ᡭἲ࡟ࡘ࠸
᳨࡚ウࡍࡿࠋලయⓗ࡟ࡣ CISG࡟つᐃࡉࢀ࡚࠸ࡿ஧ࡘࡢⅬࢆྲྀࡾୖࡆࠊ⪃ᐹࡍࡿࠋ➨
୍࡟ࡣࠊዎ⣙㐪཯࡟ࡼࡿዎ⣙ゎ㝖ࡢつᐃ➨ 25᮲ࠊ➨ 49᮲➼ࡢⱥ⡿ἲ࡜኱㝣ἲࡢ┦
㐪࡟ࡘ࠸࡚ࠊ᳨ウࡍࡿࠋ➨஧࡟ࡣࠊಙ⩏ㄔᐇgood faithࡢつᐃ➨ 7᮲ෆᐜ࠾ࡼࡧゎ
㔘ᡭἲ࡟㛵ࡍࡿ኱㝣ἲㅖᅜ࡜ⱥ⡿ἲㅖᅜࡢ┦㐪࡟ࡘ࠸࡚ᩚ⌮᳨࣭ウࡍࡿࠋ௨ୖࡢලయ
                                                                    
 5 Ulrich Drobnig, General Report: The Use of Comparative Law by Courts, in The Use of Comparative 
Law by Courts: XIVth International Congress of Comparative Law 3-21 Ulrich Drobnig & Sjef Van 
Erp eds., Kluwer International 1999. 
 6 ලయⓗ஦⏤࡜ࡋ࡚ࠊUNIDROIT ࡜࠸࠺Ḣᕞ୰ᚰ࠿ࡘඛ㐍ᅜ୺యࡢ⤌⧊࡛࠶ࡗࡓࡇ࡜ࠊἲᏛⓗ
᏶ᡂᗘࢆඃඛࡉࡏࡓࡇ࡜ࠊࡢ஧Ⅼ࡛࠶ࡿ࡜➹⪅ࡣ⪃࠼࡚࠸ࡿࠋ 
 7 ౛࠼ࡤࠊ≉ᐃᴗ⏺ᅋయࡢࡶࡢ࡜ࡋ࡚ GAFTA✐≀ྲྀᘬ➼ࠊཎἜ➼ࠊࡑ࠺ࡋࡓᐇయྲྀᘬࢆഃ㠃
࠿ࡽᨭ᥼ࡍࡿࡶࡢ࡜ࡋ࡚ᅜ㝿」ྜ㐠㏦ࠊ㈌≀ᾏୖಖ㝤ࠊⲴⅭ᭰ಙ⏝≧ࠊ࢖ࣥࢥࢱ࣮࣒ࢬ➼ࡢ
ᅜ㝿ၟྲྀᘬ࡟㛵ࡍࡿẸ㛫つ๎ࡀᩚഛࡉࢀ࡚࠸ࡿࠋ 
 8 ࡑࡢ௚ Portugal, Malta➼ࡀ࠶ࡿ 
http://www.uncitral.org/uncitral/en/uncitral_texts/sale_goods/1980CISG_status.html.ࠋ 
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ⓗ࡞ၥ㢟Ⅼࢆ᳨ウࡍࡿࡇ࡜࡟ࡼࡾࠊ⌧⾜ࡢ CISGᅛ᭷ࡢᮏ㉁ⓗၥ㢟࡟㛵ࡍࡿㄆ㆑ࢆ῝
ࡵࠊ௒ᚋࡢᨵṇࡸゎ㔘࣭㐠⏝ࡢㄢ㢟ࢆࡼࡾලయⓗ࡟᫂☜࡟ࡋ࡚࠸ࡁࡓ࠸ࠋ࠾ࢃࡾ࡟ࠊ
࡛ࡣࢢ࣮ࣟࣂࣝၟྲྀᘬ࡟࠾ࡅࡿຠ⋡ⓗ࡞ἲつ๎࡜࠸࠺ほⅬ࠿ࡽ CISG ࡔࡅ࡛࡞ࡃ
PICC ➼ࡢᅜ㝿ၟྲྀᘬつ๎ࢆྵࡴࡼࡾᗈ⠊࡞ほⅬ࠿ࡽ⪃ᐹࡋࠊၟᏛⓗྜ⌮ᛶ࡟࡛ࡁࡿ
㝈ࡾἢ࠺ྜ⌮ⓗ࡞ゎ㔘ᡭἲࡢ᥇ᢥࡀዲࡲࡋ࠸ࡇ࡜ࢆᑟ࠸࡚࠸ࡁࡓ࠸ࠋᮏ✏ࡢ⤖ㄽࡣ⡆
₩࡟ࡣḟࡢ㏻ࡾ࡛࠶ࡿࠋ 
 ࢖ࢠࣜࢫ࡟࠾࠸࡚ࡣࠊᅜෆἲ࡛࠶ࡿ≀ရ኎㈙ἲSale of Goods Act 1979ࡸࠊ㛵㐃ࡍ
ࡿᩥゝゎ㔘࡟㛵ࡍࡿุ౛➼ࡀ⵳✚ࡉࢀ࡚࠸ࡿࡓࡵࠊCISG ➼ࡢᅜ㝿᮲⣙ࡢᢈ෸࡟ࡑࡢ
ᚲせᛶࢆႚ⥭࡟㏕ࡽࢀ࡞࠿ࡗࡓ≧ἣࡀ᭱ࡶ኱ࡁ࡞せᅉ࡜⪃࠼ࡽࢀࠊ⌧ᅾ࡟࠾࠸࡚ࡶ
CISG ࡢᮍ᥇ᢥࡢ≧ែࡀ⥅⥆ࡋ⌧ᅾ࡟⮳ࡗ࡚࠸ࡿࠋ࢖ࢠࣜࢫᅜෆ࡟࠾࠸࡚ࡣᙜ↛ࡢࡇ
࡜࡛ࡣ࠶ࡿࡀࠊఏ⤫ⓗ࡞ⱥ⡿ἲⓗゎ㔘ࡀ୺ὶ࡛࠶ࡾࠊࢢ࣮ࣟࣂࣝၟྲྀᘬ࡟࠾࠸࡚ࡶྠ
ᵝ࡛࠶ࡾࠊ౛࠼ࡤᾏୖಖ㝤➼ࡢศ㔝࡟ࡳࡽࢀࡿࡼ࠺࡟ࠊఏ⤫ࡢ⵳✚ࡀᅜ㝿ၟྲྀᘬࡢྛ
㡿ᇦ࡟࠾ࡅࡿᏳᐃⓗⓎᒎ࡟ᐤ୚ࡋ࡚࠸ࡿ฼Ⅼࡶ኱ࡁ࠸ࠋ 
 ୍᪉࡛㏆ᖺࡢࢢ࣮ࣟࣂࣝ໬ࡣ ICTᅜ㝿㏻ಙᢏ⾡ࡢᗈ⠊࠿ࡘᛴ㏿࡞ᬑཬ࡟ࡼࡾࠊ࢖
ࢠࣜࢫࡣ୙᥇ᢥ࡟ࡶ࠿࠿ࢃࡽࡎ࢖ࢠࣜࢫࡢ௻ᴗࡸ⿢ุᡤࡀCISG࡟㛵୚ࡍࡿ஦౛ࡶࡳ
ࡽࢀࡿࡼ࠺࡟࡞ࡾࡘࡘ࠶ࡿࠋࡑࡢࡓࡵ᥇ᢥࡢྍྰ࡟࠿࠿ࢃࡽࡎ CISGࡢཧ↷ࡸ᮲ᩥゎ
㔘ࡀᚲせ࡜ࡉࢀࡿ≧ἣࡀቑ኱ࡋࡘࡘ࠶ࡿࡓࡵࠊCISG ࡟㛵ࡍࡿ▱㆑ࠊ᳨ウࠊ◊✲ࡀ୙
ྍ㑊ࡢẁ㝵࡟࠶ࡿ࡜࠸࠼ࡿࡔࢁ࠺ࠋࢢ࣮ࣟࣂࣝၟྲྀᘬࡢ⌧≧࡜࠸࠺ᐇ㟂࡟ಁࡉࢀࠊ㏆
ᖺ࡟࠾ࡅࡿ࢖ࢠࣜࢫᅜෆࡢุ౛➼࡟࠾ࡅࡿุ஦ࡸᏛ⪅ࡢゝື࠿ࡽࠊࡲࡔ✚ᴟⓗ࡛࠶ࡿ
࡜ࡲ࡛ࡣ࠸࠿࡞࠸ࡀࠊCISG᥇ᢥࡢືࡁࡀᚎࠎ࡟ᣑ኱ഴྥ࡟࠶ࡿࠋCISGࡣᙜ஦⪅⮬἞
ࡀ኱ཎ๎࡜ࡋ࡚ㄆࡵࡽࢀ࡚࠾ࡾྛࠊ ᙜ஦⪅ࡀಶࠎࡢྲྀᘬࡈ࡜࡟ᰂ㌾࡞ᑐᛂࡀྍ⬟࡛࠶
ࡿࡓࡵࠊ᮲⣙᥇ᢥࡢྍྰࡶྵࡵࠊෆᐜ㠃࡛ࡶ᳨ウࡍࡿࡇ࡜ࡢ౯್ࡣ኱ࡁ࠸ࠋࡲࡓࢢࣟ
࣮ࣂࣝ໬ࡢ㐍ᒎ࡟࠾ࡅࡿၟྲྀᘬつ๎࡬ࡢᙳ㡪ຊࡢ☜ಖ࡜࠸࠺Ⅼ࠿ࡽࡶࠊ࢖ࢠࣜࢫ࡟࡜
ࡗ࡚᥇ᢥࡀᚓ⟇࡛࠶ࡾࠊCISG ࡟㛵ࡍࡿ✚ᴟⓗ࡞◊✲ࡶ⾜ࢃࢀࡿࡇ࡜ࡀዲࡲࡋ࠸ࠋࡓ
ࡔࡋၟྲྀᘬࡣᖖ࡟ಶูලయⓗ࡞฼ᐖ㛵ಀ࡟㛵ಀࡍࡿࡶࡢ࡛࠶ࡾྲྀࠊ ࡾᕳࡃ≧ἣࡶὶື
ⓗ࡛࠶ࡿࡓࡵࠊCISG ࡢ᥇ᢥࡣࢫࢱ࣮ࢺࣛ࢖࡛ࣥ࠶ࡗ࡚ࠊ㔠⛉⋢᮲࡟ዊࡿࡶࡢ࡛ࡣ࡞
ࡃࠊᙜ஦⪅ࡢලయⓗ❧ሙ࠿ࡽಶูࡢ୰㛗ᮇⓗ㈝⏝ᑐຠᯝ࡟㛵ࡍࡿ᳨ウࢆᖖ࡟ᚲせ࡜ࡍ
ࡿࠋࡑࡢࡓࡵࠊྛᅜࡣᅜෆྛ௻ᴗࡀࡼࡾ᭷฼࡟άື࡛ࡁࡿ⎔ቃࢆ☜ಖ࣭ᩚഛ࣭◊✲ࡍ
ࡿ㈐ࢆ㈇࠺࡜⪃࠼ࡿࠋࡑࡢ୍➃ࢆᢸ࠺୰❧ⓗ❧ሙ࡟࠶ࡿᏛ⾡◊✲⪅ࡣྛࠊ ௻ᴗࡀྲྀᘬ
ࡈ࡜࡟ಶูලయⓗ࡞᳨ウࢆࡍࡿࡓࡵࡢᇶ♏㈨ᩱ࡜ࡋ࡚ࠊCISG ࡟㛵ࡍࡿไᐃࡢ⤒⦋ࠊ
ᅜෆእ࡟࠾ࡅࡿุ౛➼࡟࠾ࡅࡿᩥゝゎ㔘ࠊࡑࡢ㐠⏝࡟ࡘ࠸࡚◊✲ࡍࡿࡇ࡜ࡀ౑࿨࣭௵
ົ࡛ࡾࠊ௻ᴗ࡟࡜ࡗ࡚฼Ⅼࢆࡶࡓࡽࡍࡼ࠺ᚤㄪᩚࢆᐜ᫆࡟ࡍࡿࡼ࠺࡞ၟྲྀᘬࡢ௙⤌ࡳ
ࢆᩚ࠼ࡿࡇ࡜ࡀ୺ᶒᅜᐙࡢᙺ๭࡛࠶ࡿࠋ⌧ᐇⓗ࡞฼Ⅼ࣭ḞⅬࡣྛ௻ᴗࡀ⮬ᕫࣜࢫࢡ⟶
㩿㪊㪀
୰ᮧ ჆Ꮥ 
⌮ࡢほⅬ࠿ࡽලయⓗ࡟᳨ウࡍࡿᚲせࡣᙜ↛࡛࠶ࡿࡀࠊࡑࡢᇶ┙࡜ࡋุ࡚౛ࡸᏛ⾡◊✲
ࢆ㐍ࡵࡿࡇ࡜࡟ࡼࡾࠊࡼࡾᏳᐃ໬ࡋࡓἲᢏ⾡࡜ࡋ࡚ຠ⋡ⓗ࡞฼⏝ࡀ᥎㐍ࡉࢀࡿࡇ࡜ࡀ
ዲࡲࡋ࠸ࠋ⮬⏤ᕷሙ⤒῭ࡢඹ㏻࣮ࣝࣝࡢᩚഛ࠾ࡼࡧࡑࢀ࡬ࡢཧຍ⪅ᅜࡀቑ࠼ࡿࡇ࡜
ࡣዲࡲࡋ࠸ࠋࡑࡢࡓࡵ࢖ࢠࣜࢫࡢᑗ᮶ⓗ࡞ CISG ᥇ᢥࡣࠊ୍ࡘࡢጞࡲࡾዎᶵ࡛࠶ࡾࠊ
㈗㔜࡞࢖ࢠࣜࢫࡢఏ⤫ⓗ࡞▱ࡢ⵳✚ࢆ CISG➼࡟཯ᫎࡉࡏࠊࡼࡾ඘ᐇࡋࡓෆᐜ࡟ࡍࡿ
ࡇ࡜ࡀᏳᐃⓗ࡞ᅜ㝿ၟྲྀᘬࡢⓎᒎ࡟኱ࡁࡃᐤ୚ࡍࡿࡶࡢ࡛࠶ࡿ࡜⪃࠼ࡿࠋ 
 
ϩ㸬࢖ࢠࣜࢫ࡜ CISG࡜ࡢ㛵ಀ
 
㸯㸬Ṕྐⓗ⤒⦋࡜⌧≧ 
 ࢖ࢠࣜࢫࡣ CISGࡢ※Ἠ࡛࠶ࡿ 1964ᖺ ULIS&ULFࡢᢈ෸ᅜ࡛࠶ࡾ9ࠊࡲࡓṔྐⓗ࡟ࡶ
CISGࡢ㉳ⲡ࠾ࡼࡧ஺΅࡟✚ᴟⓗ࡞ᙺ๭ࢆᯝࡓࡋ࡚࠸ࡿ10ࠋࡑࡢࡓࡵᙜึ࠿ࡽ CISG᥇ᢥ
࡟᩿ᅛ཯ᑐࡋ࡚࠸ࡿࢃࡅ࡛ࡣ࡞ࡃࠊCISGබ⾲ᙜึࡣࠊ㈠᫆┦ᡭᅜࡢ᥇ᢥ≧ἣࢆࡋࡤࡽ
ࡃほᐹࡍࡿࠊ࡜࠸࠺ᵝᏊぢᨻ⟇policy of wait and seeࢆ࡜ࡗ࡚࠸ࡓ11ࠋࡑࡢᚋࠊ୺せ㈠
᫆┦ᡭᅜ࡛࠶ࡿ⡿ᅜࠊ࣮࢜ࢫࢺࣛࣜ࢔࠾ࡼࡧ EUࡢከࡃࡢᅜࡀ᥇ᢥࡋࡓ≧ἣࡢ 1989ᖺ
࠾ࡼࡧ 1997ᖺ࡟ࡣࠊ࢖ࢠࣜࢫ㈠᫆⏘ᴗ┬Department of Trade and Industryࡣ CISG᥇ᢥ
࡟࠾ࡅࡿ⏘ᴗ⏺ࡢពぢࢆồࡵࡿㄪᰝࢆᐇ᪋ࡋ࡚࠸ࡿ12ࠋከࡃࡣᢈ෸࡟㈶ᡂ࡛࠶ࡾࠊ᥇ᢥ
ᡭ⥆ࡢࢥࢫࢺࢆ࠿ࡅ࡚ࡶ᥇ᢥࡋࡓ࡯࠺ࡀࡼ࠸ࠊ࡜࠸࠺ពぢ࡛࠶ࡗࡓ13ࠋᐇ㝿࡟࢖ࢠࣜࢫ
ࡢ≀ရ኎㈙࡟㛵ࡍࡿᶒጾ᭩࡟࠾࠸࡚ࡶࠊ᭱⤊ⓗ࡞᥇ᢥ࡟ዲពⓗ࡞ࡶࡢࡀከࡃࡳࡽࢀ14ࠊ᥇
ᢥ࡬ྥࡅ࡚㆟఍࡬ࡢാࡁ࠿ࡅࡀࡳࡽࢀࡓࠋࡋ࠿ࡋࡑࡢᚋ㐍ᒎࡣࡳࡽࢀࡎࠊᙜึࡣ᥇ᢥᡭ
                                                                    
 9 ⌧ᅾࡢᢈ෸ᅜࡣࠊⱥᅜ࡜Gambiaࡢࡳ࡛࠶ࡿhttp://www.unidroit.org/english/implement/i-64ulis.pdf/ࠋ 
10 Bruno Zeller, The Development of Uniform Laws-A Historical Perspective, 14 Pace Int’l L.Rev.163, 
1682002. 
11 Barry Nicholas, The United Kingdom and the Vienna Sales Convention: Another Case of Splendid 
Isolation?, Lecture at Saggi, Conferenze e Seminari, Centro di Studi e Ricerche di Diritto Comparato e 
Straniero Center for Comparative and Foreign Law StudiesMar.1993Austria, available at 
http://servizi.iit.cnr.it/~crdcs/crdcs/frames9.htm. 
12 Department of Trade and Industry, United Nations Convention on Contracts for the International Sale 
of GoodsVienna Convention: A Consultation Document 1997, available at http://bis.ecgroup.net/ 
Search.aspx. 
13 Alison E. Williams, Forecasting the Potential Impact of the Vienna Sales Convention on International  
Sales Law in the UK, in 12 Review of the Convention on Contracts for the International Sale of 
GoodsCISG9-57, available at http:// cisg3.law.pace.edu/cisg/biblio/Williams.html#3. 
14 ౛࠼ࡤࠊCarole Murray, Schmitthoff’s Export Trade: The Law and Practice of International Trade 853 
Leo D’Arcy & Barbara Cleave eds., 11th ed. 2007; A.G.Guest et al., Benjamin’s Sale of Goods 4-26 
7th ed.2006.୍᪉࡛᥇ᢥࡍ࡭ࡁ࡛࠶ࡿ࡜࠸࠺ㄽㄪ࡟ⱝᖸ㌋㌉ࡍࡿᩥ⊩ࡶࡳࡽࢀࡿJoseph 
Chitty, 2 Chitty on Contracts 1291 Hugh Beale et al eds., 29th ed.2004ࠋ 
㩿㪋㪀
࢖ࢠࣜࢫࡢ୙᥇ᢥ࡟ࡳࡿ CISGࡢၥ㢟 
 
 
⥆ࡁࡢ᫬㛫ⓗ㐜ࢀࡀཎᅉ࡛࠶ࡿ࡜⪃࠼ࡽࢀ࡚࠸ࡓࡀࠊ2005 ᖺ 2᭶ 7᪥ࡢ㈗᪘㝔࡟࠾࠸
࡚࢖ࢠࣜࢫ㈠᫆⏘ᴗ┬15ࡢ Lord SainsburyẶࡀࠊ㆟఍ᡭ⥆ࢆ㐍ࡵࡘࡘ࠶ࡿࠋࡓࡔṧᛕ࡞
ࡀࡽࡑࡢᚋࡢලయⓗᡭ⥆ࡁࡣ㐍ࢇ࡛࠾ࡽࡎ16ࠊ⌧ẁ㝵࡟࠾࠸࡚ࡶࡑࡢᢈ෸࡟✚ᴟⓗ࡞ື
ྥࡣࡳࡽࢀ࡚࠸࡞࠸17ࠊ࡜࠸࠺ࠋ୍⯡ⓗ࡞㈠᫆ᴗ⪅➼࡟ᑐࡍࡿᐇᴗ⏺ࡢㄪᰝ◊✲ࡸᏛ⪅
ࡢ᥇ᢥ㈶ྠ࡬ࡢពぢࡶ࠶ࡿࡀࠊࡲࡔ≉ᐃᴗ⏺ࡸἲ᭪⏺➼࡟࠾ࡅࡿᐇ㉁ⓗ㆟ㄽ࠿ࡽࡢ཯ᑐ
ࡶ᰿ᙉࡃ18ࠊලయⓗ࡞ᡭ⥆ࡁࡀ㐍ࢇ࡛࠸࡞࠸⭺╔≧ែ࡟࠶ࡿࠊ࡜ゝ࠼ࡿ࡛࠶ࢁ࠺ࠋࡑࡢ
⌮⏤࡟ࡘ࠸࡚௨ୗࠊྛ୺ᙇࢆࡳ࡚࠸ࡁࡓ࠸ࠋ 
 
㸰㸬CISG᥇ᢥ࡬ᾘᴟⓗ஦⏤ 
 ᥇ᢥ࡟཯ᑐࡍࡿ୺ᙇࡣ」ᩘ࠶ࡾࠊ౛࠼ࡤ୍ࡘ࡟ࡣࠊ኎㈙≀ရࡢရ㉁୙୍⮴ࡢ㝿ࠊዎ
⣙ゎ㝖contract avoidanceࡢつᐃࡀ࢖ࢠࣜࢫ≀ရ኎㈙ἲSGAࡼࡾࡶ CISG ࡢ᪉ࡀࡑ
ࡢせ௳ࡀཝ᱁࡛࠶ࡿࡓࡵࠊ≉࡟ commodity ኎㈙19ࡢ㝿࡟ࡣ୙㐺ษ࡛࠶ࡿࠊ࡜࠸࠺ពぢ
ࡀ࠶ࡿ20ࠋࡇࢀࡣࠊCISG➨ 25᮲࠾ࡼࡧ 49᮲࡟㛵㐃つᐃࡀ࠶ࡾࠊྠ᮲㡯࡛ࡣዎ⣙ゎ㝖
ࡢ๓ᥦせ௳࡜ࡋ࡚㔜኱࡞㐪཯a fundamental breachࢆᚲせ࡜ࡋ࡚࠸ࡿࠋࡑࡢ㝿ࠊⱥᅜ
SGA࡟࠾࠸࡚ࡣ࠸ࢃࡺࡿ᏶඲ᒚ⾜࣮ࣝࣝperfect tender rule࡟ᇶ࡙ࡃཝ᱁࡞ရ㉁୍⮴
ࡀせồࡉࢀ࡚࠸ࡿࡓࡵࠊ୙୍⮴ࡢ㝿ࡢዎ⣙ゎ㝖ࡣẚ㍑ⓗᐜ࡛᫆࠶ࡿࡀࠊCISG ࡛ࡣရ
㉁ࡢ⠊ᅖࡀᣑ኱ⓗ࡟ゎ㔘ࡉࢀࡿഴྥ࡟࠶ࡿࡓࡵࠊዎ⣙ゎ㝖ࡀᐜ᫆࡟ㄆࡵࡽࢀ࡟ࡃ࠸ࠊ
࡜࠸࠺ゎ㔘ୖࡢၥ㢟ࡀ࠶ࡿ21ࠋࡲࡓྠᵝ࡟ゎ㔘ୖࡢᠱᛕ࡜ࡋ࡚ࠊ༴㝤⛣㌿࡟ࡘ࠸࡚ࡣࠊ
CISG ࡛ࡣ 66-70 ᮲࡟㛵㐃つᐃࡀ࠶ࡿࡀࠊ㈠᫆ࡢᐃᆺྲྀᘬ᮲௳࡛࠶ࡿ ICC ࡢ
INCOTERMSࡢྛ᮲௳࡟࠾࠸࡚ࡶࡑࡢ༴㝤⛣㌿ࡢ᫬ᮇ࡟ࡘࡁ᫂グࡉࢀ࡚࠸ࡿࡓࡵࠊࡑ
ࡢゎ㔘ࡢᩚྜᛶ࡟ࡘ࠸࡚ࡶᠱᛕࡀ࠶ࡿࠊ࡜࠸࠺22ࠋ 
                                                                    
15 ᙜ᫬ࡢྡ⛠ࠊ⌧ᅾࡣ Department for Business, Innovation and SkillsBISࠋ 
16 ලయⓗ࡞ᡭ⥆ࡁ࡟ࡘ࠸࡚ࡣḟࡢࢧ࢖ࢺࡢᩥ⊩ࢆཧ↷ࠋHouse of Commons Information Office, 
Parliamentary Stages of a Government Bill, Factsheet L1 2010,http://www.parliament.uk/documents/ 
upload/101.pdf. 
17 Sally Moss, Why the UK has not yet Ratified the CISG, 25 J.L. & Com. 483 2005. 
18 The Hon. Justice James Douglas, Arbitration of the International Sale of Goods Disputes under the 
Vienna Convention, available at http://cisgw3.law.pace.edu/cisg/biblio/douglas.html.  
19 Commodity sales࡜ࡣࠊ୍⯡࡟ᇶ♏ⓗ㈨※ࡸ㎰⏘≀➼ࡢ➨୍ḟ⏘ရࡢ኎㈙࡛࠶ࡾࠊ࡯ࡰရ㉁ࡢ
ᶆ‽໬ࡀྍ⬟࡞ࡶࡢࢆ࠸࠺ࠋ౛࠼ࡤཎἜࡸሷࠊᑠ㯏ࠊ࢔࣑ࣝࢽ࣒࢘➼ࡀ࠶ࡿBruno Zeller, 
Commodity Sales and the CISG, in Sharing International Law across National Boundaries: Festschrift 
for Albert Kritzer on the Occasion of his Eightieth Birthday 627, 628, Camilla B. Andersen & Ulrich 
G. Schroeder eds., 2008ࠋ 
20 Michael Bridge, A Law for International Sales, 37 H.K.L.J.17,40 2007; 
21 Id. at 22-23. 
22 Guide to CISG Article 67, Text of Secretariat Commentary on Article 79 of the 1978 Draft, available 
ϩ㸬࢖ࢠࣜࢫ࡜ ࡜ࡢ㛵ಀ
㩿㪌㪀
୰ᮧ ჆Ꮥ 
 ࡲࡓ୍᪉࡛ࠊCISGࡢ➨ 7᮲࡟つᐃࡉࢀ࡚࠸ࡿࠕಙ⩏ㄔᐇthe good faithࠖࢆࡵࡄࡿ
ゎ㔘࡟ࡘ࠸࡚࡛࠶ࡿࠋࡇ࠺ࡋࡓᴫᛕࡣ኱㝣ἲ࡛ࡣ୍⯡ⓗ࡛࠶ࡿࡀࠊⱥ⡿ἲ࡟ࡣ࠶ࡲࡾ
㥆ᰁࡳࡀ࡞࠸23ࠋ௨ୖࡢ஧Ⅼ࡟ࡘ࠸࡚ࡣ➨ 3 ❶᳨࡛ウࡍࡿࡇ࡜࡟ࡋࠊࡲࡎ㏆ᖺ࡟࠾࠸
࡚࢖ࢠࣜࢫ࡛ CISGࢆཧ↷ࡋࡘࡘ࠶ࡿ⌧≧࡟ࡘ࠸࡚ࡳ࡚࠸ࡁࡓ࠸ࠋ 
 
㸱㸬࢖ࢠࣜࢫࡢ CISGཧ↷஦౛ 
 ୍⯡࡟ⱥ⡿ἲㅖᅜࡢ஦౛ࡣࠊ኱㝣ἲㅖᅜࡢ஦౛࡜ẚ㍑ࡋ࡚ᑡ࡞ࡃ24ࠊ≉࡟ⱥ⡿ἲㅖ
ᅜࡢ⿢ุᡤࡀ⮬ᅜእࡢࡶࡢࢆ᰿ᣐ࡟ุ᩿ࡍࡿࡇ࡜ࡣഹ࠿࡛࠶ࡾࠊ୓୍ཧ↷ࡍࡿ㝿࡟࠾
࠸࡚ࡣࠊゝㄒࡸᩥ໬ࡀ㢮ఝࡋࡓሙྜ࡟㝈ᐃࡉࢀࡿࠊ࡜࠸࠺25ࠋ௨ୗࠊࡑࡢ౛እⓗ஦౛
ࢆぢ࡚࠸ࡁࡓ࠸ࠋ 
 ⱥᅜࡢ ProForce Recruit Ltd. v. The Rugby Group Ltd.஦᱌26࡛ࡣࠊ᫂♧ⓗ࡟ CISG࡜
UNIDROIT Principles of International Commercial Contracts PICC࡟ゝཬࡋࡓࠋ௨ୗࠊ
஦ᐇ㛵ಀ࡟ࡘ࠸࡚⡆₩࡟㏙࡭ࡿࠋ 
 ProForce♫ࡣࠊ࢖ࢠࣜࢫࡢ㞠⏝௰௓ᴗ⪅࡛࠶ࡾࠊࢭ࣓ࣥࢺ〇㐀఍♫ࡢ Rugby♫࡜ேᮦ
ࡢ⤂௓࡜タഛࡢΎᤲࢆ 2 ᖺࡢᮇ㛫࡛ዎ⣙ࡋࡓࠋ᭩㠃࡛ࡣࠊࠕேᮦ౪⤥࡟ඃඛⓗ࡞ᆅ఩
preferred supplier statusࠖᆅ఩ࡀ᫂♧ࡉࢀ࡚࠾ࡾࠊᮏ᭩㠃ࡣࠊ᏶඲ྜពዎ⣙᭩the entire 
contract࡛࠶ࡾࠊ௨๓࡟ཱྀ㢌࠾ࡼࡧ᭩㠃࡛஺΅ྜពࡋࡓ஦㡯ࢆྵࡵࡍ࡭࡚࡟ඃඛࡍࡿ
supersede all prior representations, agreements, ͐ whether oral or in writing.ࠊ࡜࠶ࡗࡓࠋ
ዎ⣙ࢆ⥾⤖ࡋ࡚ᩘࣧ᭶ᚋࠊRugby♫ࡣࠊProForce♫࡜ࡢዎ⣙࡛ᥦ౪ࡉࢀࡿேᮦࢆ㉸࠼ࡿ
᥇⏝ࢆ⾜࠺ࡓࡵࠊ௚ࡢேᮦ⤂௓఍♫࡜ྲྀᘬࢆጞࡵࡓࠋࡑࡇ࡛ ProForce ♫ࡣࠊዎ⣙᮲௳
࡟ᇶ࡙ࡁࠊ㏣ຍⓗせ௳ࡢேᮦເ㞟࡟ࡘ࠸࡚ࡶࠊඃඛⓗ࡟┦ㄯࡍ࡭ࡁ࡛࠶ࡿ27ࠊ࡜୺ᙇࡋ
ッ࠼ࡓࠋ୍᪉ Rugby♫ࡣࠊ㏻ᖖࡢព࿡࡟࠾ࡅࡿin its natural and ordinary meaningࠕே
ᮦ౪⤥࡟ඃඛⓗ࡞ᆅ఩ ࡢࠖᩥゝࡣၟࠊ ᴗⓗ࡞ඃ఩commercial advantageࢆㄆࡵࡽࢀ࡚࠸
ࡿ࡜࠸࠺ࡶࡢ࡛ࠊࡑ࠺ࡍࡿ⩏ົࡣ࡞࠸ࠊ࡜ࡋࡓ28ࠋࡑࢀ࡟ᑐࡋ ProForce♫ࡣࠊRugby♫
                                                                                                                                                      
at http://www.cisg.law.pace.edu/cisg/text/secp,,/secomm-67.html. 
23 ࢔࣓ࣜ࢝ UCCi1-201,i2-103, Restatement Second of Contractsi205➼࡟࠾࠸࡚ᩓぢࡉࢀࡿ
⛬ᗘ࡛࠶ࡾࠊඖ᮶ࠊᑐ౯ࢆకࢃ࡞࠸༢⣧⣙᮰ࡶἲⓗ࡟ᣊ᮰ࡍࡿࠊ࡜࠸࠺࢟ࣜࢫࢺᩍⓗᴫᛕ࡛
࠶ࡿ࡜࠸࠺ࠋヲࡋࡃࡣḟࡢᩥ⊩ཧ↷ࠋᮌୗẎࠗⱥ⡿ዎ⣙ἲࡢ⌮ㄽ➨ 2∧࠘101㡫ᮾி኱Ꮫ
ฟ∧఍ࠊ1985ᖺࠋ 
24 Monica Kilan, CISG and the Problem with Common Law Jurisdictions, 10 J. Transnat’l L.&Pol’y 
217,218 2001, available at http://www.law.fsu.edu/journals/transnational/vol102/kilan.pdf. 
25 Ulrich Drobneg, supra note 5, 3-21 
26 [2006] EWCA Civ.69. 
27 Id. para. [14]. 
28 Id. 
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ࡢᢸᙜ⪅࡜ࡢ஺΅࡟ࡼࡿ࡜ࠊRugby♫ࡣ➨୍࡟ࠊ௚ࡢ఍♫࡟ඃඛࡋ࡚ேᮦ౪⤥ዎ⣙ࢆࡍ
ࡿᶵ఍ࢆ ProForce♫࡬୚࠼ࠊ➨஧࡟ࠊRugby♫ࡢಶࠎࡢせ௳࡟ྜ⮴ࡍࡿேᮦࢆᥦ౪࡛ࡁ
ࡿࡼ࠺ ProForce♫࡬ྜ⌮ⓗ࡞ᶵ఍ࢆ୚࠼ࡿ29ࠊ࡜࠸࠺⩏ົࢆ㈇࠺࡜୺ᙇࡋࡓࠋࡋ࠿ࡋ㧗
➼ἲ㝔High CourtࡣࠊProForce♫ࡣᙜ஦⪅㛫ࡢ௨๓ࡢ஺΅ࢆドᣐ࡜ࡋ࡚ᥦ♧ࡍࡿᶒ฼
ࡣ࡞ࡃࠊྠ♫ࡢ୺ほⓗ࡞୺ᙇ࡛࠶ࡿࠊ࡜ุ᩿ࡋࡓ30ࠋProForce ♫ࡢ᥍ッࢆཷࡅ࡚᥍ッᑂ
⿢ุᡤCourt of Appealࡣ㧗➼ἲ㝔ࡢุ᩿ࢆ◚Რࡋࠊዎ⣙๓஺΅࡟࠾ࡅࡿதⅬ࡜࡞ࡗ࡚
࠸ࡿᩥゝ࡟ࡘ࠸࡚୧ᙜ஦⪅ࡢពᅗࢆ᫂☜࡟ࡍࡿࡼ࠺஦ᐇᑂ࡬௜クࡋࡓࠋ✀ࠎࡢ୺ᙇࡀ࡞
ࡉࢀࡓᚋࠊArdenุ஦ࡣࠊ⌧ᅾἲࡀㄆࡵ࡚࠸ࡿ⠊ᅖࡼࡾᣑ኱ࡋ࡚ዎ⣙๓஺΅ࡀ᳨ウᑐ㇟
࡟࡞ࡿ㝿࡟ࡣࠊ࡝ࡢ⛬ᗘᐈほᛶࡀᚲせ࡜࡞ࡿࡢ࠿ࢆៅ㔜࡟ぢᴟࡵࡿᚲせࡀ࠶ࡾࠊዎ⣙๓
஺΅ࢆ᤼㝖ࡋ᏶඲ྜព᮲㡯ࡢᩥゝࡢࡳ࡛ゎ㔘ࡍࡿ࢖ࢠࣜࢫࡢఏ⤫ⓗゎ㔘ཎ๎ࡣ⦆࿴ࡍ
࡭ࡁ࡛࠶ࡾࠊࡑࡢᇶ‽࡜ࡋ࡚ࠊUNIDROIT ᅜ㝿ၟ஦ዎ⣙ཎ๎PICCࡸ CISG ࡢつᐃࡶ
ཧ⪃࡟ࡍࡿᚲせࡀ࠶ࡿࠊ࡜ࡋࡓ31ࠋ 
 ࢖ࢠࣜࢫ࡟࠾࠸࡚ࡶࠊReardon Smith Linve v. Yngvar Hansen-Tagen஦᱌32࡟࠾࠸࡚ࠊ
஺΅⤒⦋࡞ࡃዎ⣙ࡀ⥾⤖ࡉࢀࡿࡇ࡜ࡣ࡞ࡃNo contracts are made in a vaccumၟࠊ ྲྀᘬ
࡟࠾࠸࡚ࡣࠊࡑࡢ┠ⓗࡸ⫼ᬒ࣭ ᩥ⬦࣭ ᕷሙ࡟ࡘ࠸࡚ࡃࡳྲྀࡿ࡭ࡁ࡛࠶ࡿshould knowࠊ
࡜࠸࠺ពぢࡀ࠶ࡗࡓ33ࠋࡲࡓ࢖ࢠࣜࢫἲࡣၟྲྀᘬࡢ㟂せࢆᨭ࠼ࠊ⣮தゎỴࡢணぢᛶ࡜
࡞ࡿࡼ࠺☜ᐇᛶࢆಁ㐍ࡉࡏࡿࡶࡢ࡛࠶ࡿࠊ࡜࠸࠺34ࠋࡓࡔࡋࡇ࠺ࡋࡓពぢࡶ୺ὶ࡛ࡣ
࡞ࡃࠊ୍⯡࡟஺΅ࡣᅔ㞴࡞ࡶࡢ࡛࠶ࡾࠊᙜ஦⪅ࡢ❧ሙࡶኚ໬ࡋ࠺ࡿࡶࡢ࡛࠶ࡿࡓࡵࠊ
ྜព஦㡯࡜ࡋ࡚᭩㠃࡟グ㘓ࡉࢀࡓ᭱⤊ᩥゝࡢࡳࡀෆᐜ࡛࠶ࡾࠊࡑࢀࢆ⮬↛࡟ゎ㔘ࡋ࡚
☜ᐃࡍࡿࡇ࡜ࡢࡳࡀ㔜せ࡛࠶ࡿࠊ࡜࠸࠺ពぢࡶ᰿ᙉࡃᏑᅾࡍࡿ35ࠋࡓࡔࡋࡇࡢពぢ࡟
ࡘ࠸࡚ࡶ᭱ࠊ ᚋࡢᩥ᭩ᩥゝࡀ᫂☜࡟ᑗ᮶ࢆண ࡋ࡚つᐃࡍࡿࡇ࡜ࡣᅔ㞴࡛࠶ࡾࠊ⌧ᐇ
࡟ࡣ᭕᫕࡛࠶ࡗࡓࡾ᝿ᐃእࡢ஦ែ➼࡟ࡘ࠸࡚ࡣࠊ≉ᐃࡢゎ㔘ࢆࡍࡿᚲせࡀ⏕ࡌࡿྍ⬟
ᛶࡀ࠶ࡿࠋ≉࡟ᅜ㝿ၟྲྀᘬ➼࡟࠾࠸࡚ࡣ≧ἣࡀᛴ㏿࡟ᣑ኱࣭ኚ໬ࡋ࡚࠸ࡿࡓࡵࠊࡼࡾ
ᰂ㌾࡞ᑐᛂࡀ୙ྍḞ࡛ࡣ࡞࠸࠿ࠊ࡜࠸࠺36ࠋࡑࡢࡓࡵࠊᅜ㝿ⓗࣜࢫࢸ࢖ࢺ࣓ࣥࢺ࡛࠶
ࡿ PICC➼ࡸ CISG࡟つᐃࡉࢀ࡚࠸ࡿࡼ࠺࡟ࠊᙜ஦⪅㛫ࡢ஺΅ࡸࡑࡢᚋࡢ⾜Ⅽࢆྵࡵ
                                                                    
29 Id. para. [19]. 
30 [2005] EWHC 70 Q.B.Eng. 
31 Id. para. at [57] 
3219761 W. L. R. 989 UKHLEng.. 
33 Id. subsec. Judgment-1. 
34 J. Steyn, Contract Law: Fulfilling the Reasonable Expectations of Honest Men, 113, L.Q.R.433, 
4341997. 
35 Prenn v. Simmonds, [1971]3 All E.R.237, [1971]1 W.L.R.1381, 1384-1385. 
36 Gerard McMeel, Prior Negotiations and Subsequent Conduct-The Next Step Forward for Contractual 
Interpretation, 119 L. Q. R. 2722003. 
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㛵㐃ࡍࡿ஦㡯ࢆཧ↷ࡋࡘࡘゎ㔘ࡍࡿᚲせࡀ࠶ࡿࡔࢁ࠺ࠊ࡜࠸࠺ពぢࡀ㏆ᖺฟ࡚ࡁ࡚࠸
ࡿ37ࠋࡶࡋ࢖ࢠࣜࢫࡀཝ᱁࡞ゎ㔘࡟ᅛᇳࡍࡿࡢ࡛࠶ࢀࡤࠊၟྲྀᘬἲࡢศ㔝࡟࠾࠸࡚ࡲ
ࡍࡲࡍᏙ❧ࡍࡿࡇ࡜࡟࡞ࡿ࡛࠶ࢁ࠺ࠊ࡜࠸࠺ពぢࡶࡳࡽࢀࡿ38ࠋ㛵㐃ࡍࡿ PICC࡜ CISG
ࡢつᐃࢆ⤂௓ࡍࡿࠋ 
Article 4.1 of the PICC  
(1) A contract shall be interpreted according to the common intention of the parties. 
(2) If such an intention cannot be established, the contract shall be interpreted according to 
the meaning that reasonable persons of the same kind as the parties would give to it in 
the same circumstances. 
Article 4.2 of the PICC 
(1) The statements and other conduct of a party shall be interpreted according to that party’s 
intention if the other party knew or could not have been unaware of that intention. 
(2) If the preceding paragraph is not applicable, such statements and other conduct shall be 
interpreted according to the meaning that a reasonable person of the same kind as the 
other party would give to it in the same circumstances. 
Article 4.3 of the PICC 
 In applying Articles 4.1 and 4.2, regard shall be had to all the circumstances, including  
(a) preliminary negotiations between the parties; 
(b) practices which the parties have established between themselves; 
(c) the conduct of the parties subsequent to the conclusion of the contract; 
(d) the nature and purpose of the contract; 
(e) the meaning commonly given to terms and expressions in the trade concerned; 
(f) usages. 
Article 8 of CISG 
(1) For the purpose of this Convention statements made by and other conduct of a party are 
to be interpreted according to his intent where the other party knew or could not have 
been aware what that intent was. 
(2) If the preceding paragraph is not applicable, statement made by and other conduct of a 
party are to be interpreted according to the understanding that a reasonable person of the 
same kind as the other party would have had in the same circumstances. 
(3) In determining the intent of the party or the understanding a reasonable person would 
                                                                    
37 Id.; Donald Nicholls, My Kindgom for a Horse: The Meaning of Words, 121 L. Q. R. 577, 583 2005. 
38 Nicholls, supra note 37, at 583. 
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have had, due consideration is to be given to all relevant circumstances of the case 
including the negotiations, any practices which the parties have established between 
themselves, usages and any subsequent conduct of the parties. 
 
 ௨ୖࡢ PICC࡜ CISGࡢつᐃ࠿ࡽࠊ୧つ๎࡜ࡶ࡟᮲ᩥゎ㔘࡟࠾࠸࡚ࡣࠊ୺ほࡲࡓࡣ
ᐈほࡢ୍᪉࡟೫ࡿࡇ࡜࡞ࡃ⤌ࡳྜࢃࡏࡓᙧ࡛ࡢྜ⌮ⓗゎ㔘ࢆつᐃࡋ࡚࠾ࡾࠊ୺ほⓗᇶ
‽࡜ྜ⌮ᛶᇶ‽ࢆ㐺⏝ࡍࡿ㝿࡟ࡣࠊᙜ஦⪅㛫ࡢዎ⣙๓஺΅࠾ࡼࡧዎ⣙⥾⤖ᚋࡢ⾜Ⅽࢆ
ཧ↷ࡍࡿࡇ࡜ࡀつᐃࡉࢀ࡚࠸ࡿࠋࡇ࠺ࡋࡓᡭἲࡣ⌧ᅾࡢᅜ㝿ၟྲྀᘬࡢゎ㔘ࡢ୺ὶ࡛࠶
ࡾreflects the current prevailing trendࠊ኱㝣ἲ࠾ࡼࡧⱥ⡿ἲ࠿ࡽ࡞ࡿࢥ࣓ࣥࢸ࣮ࢱ࣮ྜ
ពࡀ࠶ࡿ39ࠊ࡜࠸࠺ࠋ 
 ࡇ࠺ࡋࡓつᐃࡢゎ㔘࡟ᙜࡓࡾࠊ࢖ࢠࣜࢫࡀᠱᛕࡍࡿ CISGつᐃࡢලయⓗ஧㡯┠࡟ࡘ
ࡁࠊḟ❶࡟࠾࠸᳨࡚ウࡋ࡚࠸ࡁࡓ࠸ࠋ 
 
Ϫ㸬CISGࡢ᳨ウ
 
㸯㸬ዎ⣙ゎ㝖࡟㛵ࡍࡿࠕ㔜኱࡞㐪཯fundamental breachࠖࡢゎ㔘࡟ࡘ࠸࡚ࠊ㛵㐃つᐃ
ࡢ๓ᩥࡣḟࡢ㏻ࡾࠋ 
  CISG Art.25: A Breach of contract committed by one of the parties is fundamental if it 
results in such detriment to the other party as substantially to deprive him of what he is 
entitled to expect under the contract unless the party in breach did not foresee and a 
reasonable person of the same kind in the same circumstances would hot have foreseen 
such a result.  
 
 せⅬࡣ͆fundamental breach͇ࡢゎ㔘࡛࠶ࡾࠊ୍⯡࡟ࡣዎ⣙࡛ྜពࡋࡓ஦㡯ࢆᒚ⾜࡛
ࡁ࡞࠸ࡇ࡜ࡀࠊᙜヱዎ⣙ࡢᒚ⾜⤖ᯝ࡟ᑐࡋ࡚࡝ࡢ⛬ᗘࡢᙳ㡪ࢆ୚࠼ࠊ㔜኱ᛶࢆࡶࡘࡢ
࠿ࠊ࡜࠸࠺౯್ุ᩿࡛࠶ࡿࠋࡶࡋࡑࡢ୚࠼ࡿᙳ㡪ࡢ⛬ᗘࡀ኱࡛࠶ࢀࡤዎ⣙ࢆゎ㝖ࡍࡿ
ࡇ࡜ࡀ࡛ࡁࠊࡑࡢ⛬ᗘࡀ኱࡟⮳ࡽ࡞࠸⛬ᗘࠊ࡜ゎ㔘ุ࣭᩿ࡉࢀࢀࡤዎ⣙ࢆゎ㝖ࡍࡿࡇ
࡜ࡣ࡛ࡁࡎࠊᦆᐖ㈺ൾ࡛ㄪᩚࡍࡿࠊ࡜࠸࠺ࡶࡢ࡛࠶ࡿࠋⱥ⡿ἲ࡛ࡢ࠸ࢃࡺࡿ condition
࠿ warranty࠿ࠊ࡜࠸࠺ゎ㔘࣭ ุ᩿࡛࠶ࡿ40ࠋᙜヱ᮲ᩥࡢ※ἨࡣࠊULIS➨ 10᮲࡛࠶ࡿ41ࠋ 
                                                                    
39 E. Allan Farnsworth, Interpretation of Contract, in Commentary on the International Sales Law: The 
Vienna Sales Convention 95-97 Cesare Massimo Bianca & Michael Joachim Bonell eds., Giufree 1987. 
40 G. H. Treitel, Remedies for Breach of Contracts 167: The basic idea behind the distinction …reflects 
the principle that only a substantial breach fives rise to a right to terminate’; breaches of contract 
which do not or only slightly harm the other party could thereby be grounds for avoiding the contract, 
e.g. in the case of breach of the implied condition that the goods sold have the characteristics 
described in the contract of sale.  
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 ௨ୖ࠿ࡽࠊዎ⣙㐪཯࡟ࡼࡿᙳ㡪ࢆ࡝ࡢ⛬ᗘࠊண ࡀྍ⬟࡛࠶ࡗࡓࡢ࠿ࠊࡲࡓᙜヱዎ
⣙㐪཯ࡀྲྀᘬࡢ⤖ᯝ࡟࡝ࡢ⛬ᗘࡢᙳ㡪ࢆ୚࠼ࡓࡢ࠿ࠊ࡜࠸࠺౯್ุ᩿ࢆࡵࡄࡿゎ㔘࡜
࡞ࡿࠋ㈠᫆ྲྀᘬ࡟࠾ࡅࡿ኎୺࠾ࡼࡧ㈙୺ࡢ❧ሙ࠿ࡽ⪃ᐹࡋ࡚࠸ࡁࡓ࠸ࠋ 
 ኎୺ࡢሙྜࠊၟရࡢᘬΏࡋࡀࠊ୺ほⓗࡶࡋࡃࡣᐈほⓗ࡟୙ྍ⬟࡞ሙྜࠊᨭᡶ࠸ࡢ␃
ಖ᮲௳➼ࡢሙྜࢆ㝖ࡁᒚ⾜᫬ᮇ࡟࠾ࡅࡿ୙ᘬΏࡋሙྜࡣࠊ㔜኱࡞ዎ⣙㐪཯࡜࡞ࡿࠋࡲ
ࡓዎ⣙ᚋࡢ᮲௳ኚ᭦ࡸ౯᱁ኚ᭦ࡢ஺΅ࡢࡓࡵࡢ୙ᘬࡁΏࡋnon-deliveryࡣࠊ༶᫬࡟㔜
኱࡞㐪཯࡜ࡣ࡞ࡽࡎࠊࡲࡓ㛫㐪ࡗࡓ௙ྥࡅᆅ࡬ࡢⓎ㏦ࡣࠊᚲࡎࡋࡶ㔜኱࡞ዎ⣙㐪཯࡜
ࡣ࡞ࡽࡎಶࠎࡢ஦౛࡟ࡼࡾุ᩿ࡉࢀࡿࠋࡲࡓၟရࡢᘬΏࡋࢆពᅗⓗ࡟ᣄ⤯ࡋ࡚࠾ࡽࡎࠊ
⌧ᐇⓗ࡟ᘬΏࡋྍ⬟࡛࠶ࡿࡀࠊᙜヱ⾜Ⅽࡀ㐜ࢀ࡚࠸ࡿሙྜࢆ㐜ᘏ࡜࠸࠺42ࠋࡑ࠺ࡋࡓ
ሙྜࡣಶࠎࡢዎ⣙࡟࠾࠸࡚ၟࠊ ရࡢᘬΏࡋᮇ᪥ࡀ㔜኱࡞᮲௳࡜ࡉࢀ࡚࠸ࡿ࠿ྰ࠿࡟ࡼ
ࡾุ᩿ࡉࢀࡿࠋࡲࡓၟရᘬΏࡋࢆࡍ࡭࡚᏶஢ࡋ࡚࠸࡞࠸ሙྜ࡟ࡣࠊ᏶඲ᘬΏࡋࡀ㔜኱
࡞᮲௳࡜ࡉࢀ࡚࠸ࡿ࠿ྰ࠿࡟ࡼࡿࠋၟရࡢḞ㝗defectsࡢุ᩿࡟ࡘ࠸࡚ࡣࠊ࢖ࢠࣜࢫ
࡟࠾࠸࡚ࡲࡔㄢ㢟࡜ࡋ࡚ṧࡉࢀ࡚࠸ࡿ஦㡯࡛࠶ࡿࠋ 
 ㈙୺ࡢሙྜࠊᨭᡶ࠸ࡢ㐜ᘏࡣࠊࡑࢀ⮬యࡢࡳ࡛㔜኱࡞㐪཯࡜ࡣ࡞ࡽ࡞࠸ࡀࠊᨾពࡢ
ᨭᡶ࠸ᣄ⤯ࡸࠊ㈙୺ࡢ୙ᡶ࠸ࡣ㔜኱࡞㐪཯࡜࡞ࡾࠊ኎୺ࡣዎ⣙ࢆゎ㝖ࡍࡿࡇ࡜ࡀ࡛ࡁ
ࡿ43ࠋࡲࡓ୍⯡࡟᫂☜࡞ၟရᘬྲྀࡾࡢᣄ⤯ࠊࡶࡋࡃࡣၟရࡢᘬྲྀࡾ୙⬟ࡶ㔜኱࡞ዎ⣙
㐪཯࡜࡞ࡿ44ࠋ 
CISG Art.4945 
(1) The buyer may declare the contract avoided: 
(a) If the failure by the seller to perform any of his obligations under the contract or this 
Convention amounts to a fundamental breach of contract; or 
(b) In case of non-delivery, if the seller does not deliver the goods within the additional 
period of time fixed by the buyer in accordance with paragraph 1 of Article 47 or 
declares that he will not deliver within the period so fixed.  
(2) However, in cases where the seller has delivered the goods, the buyer loses the right to 
                                                                                                                                                      
41 ULIS Art.10 fundamental breach of contract: 
For the purpose of the present law, a breach of contract shall be regarded as fundamental wherever the 
party in breach knew, or ought to have known, at the time of the conclusion of the contract, that a 
reasonable person in the same situation as the other party would not have entered into the contract if 
he had foreseen the breach and its effects. 
42  Peter Schlechtriem & Ingeborg Schwenzer eds., Commentary on the UN Convention on the 
Internationlal Sale of Goods CISG 293 Second Eng. Ed.2005. 
43 Id. at 297-298. 
44 Id. at 198. 
45 ヲ⣽ࡣ Id. at 574-595; ULIS Art. 25-28, 30-32, 43, 44, 51, 52, 55. 
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declare the contract avoided unless he does so: 
(a) In respect of late delivery, within a reasonable time after he has become aware that 
delivery has been made; 
(b) In respect of any breach other than late delivery, within a reasonable time: 
(i) After he knew or ought to have known of the breach; 
(ii) After the expiration of any additional period of time fixed by the buyer in 
accordance with paragraph 1 of Article 47, or after the seller has declared that 
he will not perform his obligations within such an additional period; or 
(iii) After the expiration of any additional period of time indicated by the seller in 
accordance with paragraph 2 of Article 48, or after the buyer has declared that 
he will not accept performance. 
 ᮏ᮲ᩥࡣࠊ኎୺ࡢዎ⣙㐪཯ࡢ㝿࡟ࠊ㈙୺ࡀዎ⣙ࢆゎ㝖avoidࡍࡿࡓࡵࡢ᮲௳ࢆ᫂
グࡋ࡚࠾ࡾࠊ㏫࡟㈙୺ࡢዎ⣙㐪཯࡟ᑐࡍࡿ㈙୺ࡢዎ⣙ゎ㝖ࡘ࠸࡚ࡣࠊ➨ 64᮲ 1㡯ࡀ
࠶ࡿࠋዎ⣙ゎ㝖ࡢຠᯝࡣࠊዎ⣙ୖࡢ୧ᙜ஦⪅ࡢ⩏ົࡢ⤊⤖࡜ࠊᘬΏࡉࢀࡓၟရࡸᨭᡶ
ࢃࢀࡓ௦㔠ࡢ㏉㑏➼ࡢཎ≧ᅇ᚟⩏ົrestitutionࢆ㈇࠺ࠋࡲࡓ㔜኱࡞ዎ⣙㐪཯ࡢࡳዎ⣙
ゎ㝖ࡀㄆࡵࡽࢀࡿ46ࠋࡓࡔ༶᫬࡟ゎ㝖ࡀㄆࡵࡽࢀࡿࢃࡅ࡛ࡣ࡞ࡃࠊ㐪཯ࡀ㔜኱࡛᫂ⓑ
fundamental and unambiguous࡛࠶ࡗ࡚ࡶ┦ᡭᙜ஦⪅࡬ࡑࡢ᪨ఏ࠼࡞ࡅࢀࡤ࡞ࡽ࡞࠸
47ࠋࡲࡓࠊ➨ 64᮲࡛ࡣࠊ኎୺ࡢዎ⣙ゎ㝖࡟ࡘ࠸࡚ࡶྠᵝ࡛࠶ࡾࠊ┦ᡭ᪉࡬ࡑࡢ᪨㏻▱
ࡋࠊ୍ᐃᮇ㛫ࡀ⤒㐣ᚋ࡟ゎ㝖࡛ࡁࡿ48ࠋULIS➨ 61᮲ 2㡯࠾ࡼࡧྠ➨ 62᮲ 1㡯࡛ࡣࠊ
ࠕἲᚊୖᙜ↛ࡢゎ㝖 ipso facto avoidance ࠖࡀつᐃࡉࢀ࡚࠸ࡓࡀࠊCISG࡛ࡣ᥇⏝ࡉࢀ࡚
࠸࡞࠸ࡓࡵࠊࡑࡢ᪨ࢆ┦ᡭ᪉࡟㏻▱ࡍࡿᚲせࡀ࠶ࡿࠋCISG ࡛ࡣࠊዎ⣙ゎ㝖ࡣ኎୺ࡢ
᭱⤊ⓗἲⓗᩆ῭ᡭẁultima ratio࡛࠶ࡿࡓࡵࠊ୙฼┈ࡣᦆᐖ㈺ൾ➼࡟ࡼࡿㄪᩚࢆཎ๎
࡜ࡋࠊ㔜኱࡞ዎ⣙㐪཯ࡢࡳࠊࡋ࠿ࡶ㏻▱ࡸ㏣ຍᮇ㛫ࢆタᐃࡍࡿ➼ࡢᡭ⥆ࡁࡢᚋࠊึࡵ
࡚ㄆࡵࡽࢀࡿ49ࠊ࡜࠸࠺❧ሙ࡛࠶ࡿࠋࡑࡢࡓࡵࠊULIS᥇ᢥࡢ࢖ࢠࣜࢫ࡛ࡣࠊ࡜ࡃ࡟ࡑ
࠺ࡋࡓⅬ࡟ࡘࡁᠱᛕࡀ࠶ࡿࡢ࡛࠶ࢁ࠺ࠋ 
 
  
                                                                    
46 Peter Schlechtriem & Ingeborg Schwenzer eds., supra note 42, at 575. 
47 CISG Art.26; A declaration of avoidance of the contract is effective only if made by notice to the other 
party. 
48 Peter Schlechtriem & Ingeborg Schwenzer eds., supra note 42, at 662-670. 
49 Id. 
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㸰㸬ゎ㔘᪉ἲ࡜ಙ⩏ㄔᐇ࡟㛵ࡍࡿ➨ 7᮲ࡢゎ㔘 
 ࡇࡇ࡛ࡣ࠸ࢃࡺࡿᩥ⌮ゎ㔘literal࡜┠ⓗㄽⓗゎ㔘purposiveࡢ┦㐪࡟ࡘ࠸᳨࡚ウ
ࡍࡿࠋᑐ㇟࡜࡞ࡿྠ᮲඲ᩥࡣࠊḟࡢ㏻ࡾ࡛࠶ࡿ50ࠋ 
CISG Article 7 
(1) In the interpretation of this Convention, regard is to be had to its international character 
and to the need to promote uniformity in its application and the observance of good faith 
in international trade. 
(2) Questions concerning matters governed by this Convention which are not expressly 
settled in it are to be settled in conformity with the general principles on which it is 
based or, in the absence of such principles, in conformity with the law applicable by 
virtue of the rules of private international law. 
 CISG ࡢ᰿ᮏⓗ࡞㊃᪨࡜ࡋ࡚ࠊྛᅜࡢ⿢ุᡤࡣࠊྠᵝࡢ஦౛࡛␗࡞ࡿ⤖ᯝࢆᅇ㑊ࡍ
ࡿࡓࡵࠊࡑࡢゎ㔘࡟࠾࠸࡚ࡣࠊྠᵝࡢᡭἲsimilar rulesࡢ㐺⏝ࡀᚲ㡲࡛࠶ࡿࠋࡋ࠿ࡋ
ⱥᅜࡢఏ⤫ⓗ࡞ᩥ⌮ゎ㔘ࡣࠊࢻ࢖ࢶ኱㝣ἲࡢゎ㔘ࡢሙྜ࡜ࡣ␗࡞ࡗ࡚࠸ࡿࡓࡵࠊࡑࡢ
ゎ㔘ᡭἲ࡟ࡘ࠸࡚ၥ㢟ࡀ࠶ࡿࠋ௨ୗࠊࡑࢀࡒࢀ࡟ࡘ࠸࡚ࡳ࡚࠸ࡁࡓ࠸ࠋ 
 ⱥ⡿ἲⓗᩥ⌮ゎ㔘࡟ࡘ࠸࡚ࠊ࢖ࢠࣜࢫࡢఏ⤫ⓗゎ㔘ࡣᩥ⌮ゎ㔘࡛࠶ࡿࡀࠊࡉࡽ࡟Ṕ
ྐⓗ࡟୕✀㢮࡟ศࡅࡽࢀᩥࠊ ⌮ゎ㔘literal rule࡜ࡣᩥゝࡣ㏻ᖖ⮬↛ࡢព࿡࡛ゎ㔘ࡉࢀࠊ
㯤㔠ゎ㔘golden rule࡜ࡣᩥ⌮ゎ㔘࡛ࡣᢳ㇟ⓗ࡛୙ᮏព࡞⤖ᯝ࡜࡞ࡿ࡜ࡁࡢࡳ㏻ᖖࡢ
ព࿡ෆᐜࢆᣑ኱ࡋ࡚ゎ㔘ࡉࢀࠊಟṇゎ㔘mischief rule࡜ࡣࠊไᐃἲࡢḞ㝗࠿ࡽࡑࢀ
ࢆಟṇࡋ࡚ゎ㔘ࡍࡿࠊ࡜࠸࠺ࡶࡢ࡛࠶ࡿ51ࠋಶࠎࡢ஦౛࡛ࡣࡇࢀࡽゎ㔘ᡭἲࢆ㑅ᢥࠊ
ࡶࡋࡃࡣ┦஫࡟㔜」ࡋ࡚ゎ㔘ࡍࡿࡀࠊዎ⣙ᮏ᮶ࡢ㊃᪨➼ࡀゎ㔘ࡢ㝿࡟ཧ↷ࡉࢀࡿࡇ࡜
ࡣ࡯࡜ࢇ࡝࡞࠸52ࠊ࡜࠸࠺ࠋ 
 ḟ࡟኱㝣ἲⓗ┠ⓗゎ㔘࡟ࡘ࠸࡚ࠊࢻ࢖ࢶἲ࡟࠾࠸࡚ࡣࠊไᐃἲࡢゎ㔘ࡣࠊᩥゝࡢᩥ
⌮ⓗព࿡ࠊᩥ⬦ࡢᩥἲⓗᵓ㐀࠿ࡽ୍⯡ⓗ࡟࡞ࡉࢀࡿgenerally accepted͐ࠊ࡜࠸࠺53ࠋ
ࡉࡽ࡟ CISGࡢゎ㔘࡟࠾࠸࡚ࡣࠊ㛵ಀ᮲ᩥࡢไᐃ⤒⦋ࢆཧ↷ࡋุ᩿ࡍࡿࠊ࡜࠸࠺ࡇ࡜
ࡶ࠾ࡇ࡞ࢃࢀ࡚࠸ࡿ54ࠋࡲࡓࢻ࢖ࢶἲ࡟࠾࠸࡚ࠊไᐃἲࡢゎ㔘࡟࠶ࡓࡾࡶࡗ࡜ࡶᰂ㌾
                                                                    
50 ULIS Art.17; Geneva Draft 1976, Art.13; Vienna Draft 1977, Art.13; New York Draft 1978, Art.6. 
51 S. H. Bailey et al., The Modern English Legal System 5th ed.2007. 
52 Kurt Haertel & Dieter Stauder, On the interpretation of International Uniform Law, 2 GRUR Int’l 85, 
861982. 
53 Reinhard Zimmermann, Characteristic Aspects of German Legal Culture, in Introduction to German 
Law 1, 24 Mathias Reimann & Joachim Zekoll eds., 2005. 
54 Oberlandesgericht Frankfurt am Main, available at  http://www.unilex.info/case.cfm?pid=1&do 
=case&id=47&step=FullText.ࡇࡢ஦౛࡛ࡣࠊsatisfactory qualityᇶ‽ࡀ CISG➨ 35᮲࡬ࡢ᥇ᢥࡀ
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࡞ᡭἲ࡜ࡋ࡚ࠊ┠ⓗㄽ⌮ⓗᡭἲteleological; teleologischeࡀཷࡅධࢀࡽࢀ࡚࠾ࡾࠊࡇ
ࢀࡣุ஦ࡀࠊ⤖ᯝ࡜ࡋ࡚ᮏ᮶ࡢᩥゝ࠿ࡽὴ⏕ࡋࡑࡢ㐺⏝ࢆᣑ኱ࡶࡋࡃࡣ⦰ᑠࡍࡿࡓࡵ
࡟ࠊไᐃἲࡢ┠ⓗពᅗࢆ᥈ồࡋゎ㔘ࡍࡿࡇ࡜࡛࠶ࡿ55ࠋ 
 
㸱㸬ⱥᅜࡢ㏆ᖺࡢゎ㔘ഴྥ 
 ࠿ࡘ࡚ⱥᅜࡣࠊᅜ㝿᮲⣙ࡢ᥇ᢥࡣࠊⱥᅜἲⓎᒎ࡟࠾ࡅࡿ୍ẁ㝵࡛࠶ࡿ࡜⪃࠼ࠊไᐃ
⤒⦋ࡸ⤫୍ࢆ᏶ᡂࡍࡿ┠ⓗ➼ࢆ࠶ࡲࡾ⪃៖ࡏࡎᩥࠊ ゝ㏻ࡾᩥἲⓗㄒἲⓗ࡟ゎ㔘ࡍࡿഴ
ྥࡀ࠶ࡿࠊ࡜࠸࠺56ࠋࡋ࠿ࡋ㏆ᖺ࡛ࡣࠊᐈほⓗእ㒊➨୕⪅ࡢ㛵㐃㈨ᩱ➼57ࡢ඘ᐇ࡟ࡼࡾࠊ
ࡑࢀࡽ㈨ᩱࡢཧ↷ࡀㄆࡵࡽࢀࡘࡘ࠶ࡿ58ࠋ≉࡟㌿ᶵ࡜࡞ࡗࡓ Pepper v. Hart஦᱌59ࡢ᭱
㧗⿢ุỴ௨᮶ࠊ㆟఍㈨ᩱࡢཧ↷ࡀㄆࡵࡽࢀࡓࠋLord Scarmanࡣ㏆ᖺࡢഴྥࢆࠕࣟࣥࢻ
࡛ࣥࡣ┠ⓗㄽⓗゎ㔘ࡼࡾᩥ⌮ゎ㔘ࢆዲࡴࡶࡢࡣᾘ࠼ࡓࡼ࠺ࡔࠖ࡜࠸࠺60ࠋ 
 ᅜ㝿᮲⣙ࡢゎ㔘࡟ࡘ࠸࡚ࡣࠊJames Buchanan & Co. v. Babco Forwarding & Shipping
஦᱌61࡜ Fothergill v. Monarch Airlines஦᱌62ࡢ୧᭱㧗⿢ุỴ࡟ࡼࡾࠊᅜ㝿᮲⣙ࡢ┠ⓗ࡟
↷ࡽࡋ࡚᮲ᩥࢆゎ㔘ࡍࡿഴྥࡀ᫂☜࡟࡞ࡗࡓ࡜ゝ࠼ࡿࠋ๓⪅ࡢ஦᱌࡛ࡣࠊLord 
Wilberforceࡣࠊᅜ㝿᮲⣙ࡢゎ㔘࡟࠾࠸࡚ࠊⱥᅜࡢ᪉ἲࡣ⊃㔞ࠊᢏ⾡ⓗࠊᩥ⌮ⓗ࡟࡞ࡉ
ࢀࠊ୍᪉኱㝣ἲㅖᅜࡢ᪉ἲࡣᗈ⩏ࠊᐶ኱࡛ࠊ┠ⓗ࡟࠿࡞ࡗ࡚sensible࡞ࡉࢀࡿ୧⪅
ᡭἲࡢ㱈㱒ࡣ୙Ᏻᐃ࡛ወጁࡔࠊ࡜࠸࠺63ࠋࡲࡓᚋ⪅ࡢ஦᱌࡛ࡣࠊ❧ἲ㊃᪨ࢆ☜ㄆࡍࡿ
ࡓࡵ࡟ไᐃ⤒⦋࡟ࡲ࡛ཧ↷ࡋࠊ᪤Ꮡࡢ◊✲travaux preparatoriesࢆ฼⏝ྍ⬟࡞ሙྜࡣ
༑ศ࡞ៅ㔜࡜ὀពࢆࡶࡗ࡚with prudence and caution᰿ᣐ࡜ࡋ࡚ཧ↷ࡍࡿࡇ࡜ࡀ㈼᫂
࡞ሙྜࡀ࠶ࡿࠊ࡜࠸࠺64ࠋ 
 
 
                                                                                                                                                      
ᣄྰࡉࢀࡓ⤒⦋ࢆཧ↷ࡋ࡚࠸ࡿࠋ 
55 Nathalie Hofmann, supra note 2, at 145, 156. 
56 Francis A. Mann, The Interpretation of Uniform Statute, 62 L.Q.Rev.278, 2841946. 
57 Richard Ward et. al., Walker & Walker’s English Legal System 119th ed. 2005. 
58 Nathalie Hofmann, supra note 2, at 156. 
59 PepperInspector of Texasv. Hart, [1932] 3 W.L.R. 1032Eng. . 
60 Lord Scarman, The Common Law Judge and the Twentieth Century –Happy Marriage or Irretrievable 
Breakdown?, 7 Monash U. L. Rev.1,61980 
61 [1978]1 Lloyd’s Rep.119Eng.. 
62 [1980]2 Lloyd’s Rep. 295, [1980]All E.R.696Eng. , available at  
   http://www.jus.uio.no/lm/england.fothergill.v.monarch.airlines.hl.1980. 
63 James Buchanan & Co., 1 Lloyd’s Rep. at 123. 
64 Fothergill, 2 Lloyd’s Rep. at 295.n.73.ࡇࡢ஦᱌࡛ࡣࠊᅜ㝿⯟✵㈌≀㍺㏦࡟㛵ࡍࡿ᮲⣙࠸ࢃࡺ
ࡿࠕ࣡ࣝࢯ࣮᮲⣙ࠖ࡟ࡘ࠸࡚ゝཬࡋ࡚࠸ࡿࠋ 
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 ࡲࡓ 1969ᖺ࢘࢕࣮ࣥᅜ㝿ἲ᮲⣙the 1969 Vienna Convention on the Law of Treaties; 
VCࡀ 1980ᖺ࡟ⱥᅜ࡛Ⓨຠࡋࡓࡇ࡜ࡶ኱ࡁ࠸ࠋྠ➨ 31᮲ 1㡯65࠾ࡼࡧྠ➨ 32᮲ 2㡯66
࡟࠾࠸࡚ࠊᅜ㝿᮲⣙ࡢゎ㔘࡟㛵ࡍࡿཎ๎࡟ࡘࡁࠊ┠ⓗㄽⓗゎ㔘ࡀ᫂グࡉࢀ࡚࠸ࡿࠋ 
 Fothergill஦᱌࡟࠾ࡅࡿ Lord Diplockุ஦ࡣࠊࡇࡢ᮲⣙ἲ᮲⣙ࡢཎ๎ࡣࠊ⌧Ꮡࡍࡿᅜ
㝿ἲࢆ᮲ᩥ໬ࡋࡓࡶࡢ࡛࠶ࡿ࡜࠸࠸67ࠊ௒ᚋࡢⱥᅜࡢ CISG ゎ㔘࡟࠾࠸࡚ࡶࠊලయⓗ
࡟ࡣ࣮࢜ࢫࢺࣛࣜ࢔ࠊࢽ࣮ࣗࢪ࣮ࣛࣥࢻࠊ࢔࣓ࣜ࢝➼ࡢⱥ⡿ἲㅖᅜ࡟࠾࠸࡚᮲ᩥゎ㔘
➼ࡀ✚ᴟⓗ࡟࡞ࡉࢀࡿ࡟ࡘࢀ࡚ࠊⱥᅜ࡛ࡶᾐ㏱ࡍࡿࡢ࡛ࡣ࡞࠸࠿68ࠊ࡜⪃࠼࡚࠸ࡿࠋ 
 
㸲㸬͆ Good Faith͇ࡢᴫᛕ 
 ࣮࣐ࣟࡢဴᏛ⪅࢟ࢣࣟMarcus Tullius Cicero࡟ࡼࡿ࡜ࠊṇ⩏ࡢ᰿ᮏࡣಙ⩏ㄔᐇgood 
faith࡛࠶ࡾࠊࡇࢀࡣ⣙᮰ࡸྜព஦㡯࡟┿ᦸ࡟ᛅᐇ࡛࠶ࡿࡇ࡜truth and fidelity to 
promises and agreements࡜࠸࠺69ࠋ୍⯡࡟ಙ⩏ㄔᐇ࡜ࡣࠊ┿ᦸᛶࠊᛅᐇࠊබᖹࠊྜ⌮ᛶ➼
ࡢ೔⌮ⓗ⩏ົ࡜ࡋ࡚㐃᝿ࡉࢀࡿࡀࠊἲⓗ࡞ᴫᛕ࡜ࡋ࡚ࡣ࠿࡞ࡾ᭕᫕࡞ࡶࡢ࡛࠶ࡿࠋ⡆༢࡟
ᐃ⩏࡛ࡁࡿࢃࡅ࡛ࡣ࡞࠸ࡓࡵࠊࡇࡇ࡛ࡣ኱㝣ἲ࡜ⱥ⡿ἲࡢ┦㐪ࢆᑐ↷ⓗ࡟௨ୗ♧ࡍࠋ 
 ࢻ࢖ࢶ࡟࠾ࡅࡿಙ⩏ㄔᐇࡢᴫᛕ࡟ࡘ࠸࡚ࠊẸἲ➨ 242᮲࡟࠾࠸࡚ࠊമົ⪅ࡣಙ⩏ㄔ
ᐇ࡟ᒚ⾜ࡍࡿࡼ࠺⩏ົࢆ㈇࠺ࡶࡢ࡛࠶ࡿࠊ࡜࠸࠺70ࠋ⌧ᅾ࡛ࡣዎ⣙ἲࡸ୙ἲ⾜Ⅽἲࡔ
ࡅ࡛࡞ࡃࠊື⏘ἲࠊබἲࠊᡭ⥆ࡁἲ࡟࠾࠸࡚ࡶཎ๎࡜࡞ࡗ࡚࠸ࡿ71ࠋࡑࡢࡓࡵࠊᙜ஦
⪅ࡣዎ⣙ࡢ┠ⓗࢆ㜼ᐖࡍࡿྍ⬟ᛶࡢ࠶ࡿࡍ࡭࡚ࡢ⾜Ⅽࢆ࠾ࡇ࡞ࢃ࡞࠸⩏ົࢆ㈇ࡗ࡚
࠾ࡾࠊዎ⣙௨๓࡟࠾࠸࡚ࡶࡑࡢ⩏ົࢆ㈇࠺72ࠋࡇࢀࡣᅜ㝿㛫ࡢዎ⣙࡟࠾࠸࡚ࡶྠᵝ࡛
࠶ࡾࠊࢻ࢖ࢶẸἲ➨ 157᮲࡛ࡣࠊዎ⣙ࡣ័⩦࡟⪃៖ࡋࡘࡘಙ⩏ㄔᐇࡢせ௳ࢆ‶ࡓࡋゎ
㔘ࡉࢀࡿࡶࡢ࡛࠶ࡿࠊ࡜᫂グࡋ࡚࠸ࡿࠋࡓࡔࡋࡇࡢᴫᛕࡣලయⓗ࡞᮲ᩥゎ㔘ࢆ┬␎ࡋ
ࡇࡢᢳ㇟ⓗᴫᛕ࡛ᑟࡁࡸࡍࡃ࡞ࡿࡓࡵࠊៅ㔜ࡉࡀ୙ྍḞ࡛࠶ࡿ73ࠊ࡜࠸࠺ࠋ⤖ᒁࢻ࢖
                                                                    
65 CISG Art.31 1: A treaty shall be interpreted in good faith in accordance with the ordinary meaning 
to be given to the terms of the treaty in their context and in the light of its object and purpose. 
66 CISG Art. 32 2: Recourse may be had to supplementary means of interpretation, including the 
preparatory work of the treaty and the circumstances of its conclusion… 
67 Fothergill, 2 Lloyd’s Rep supra note 42, at 304. 
68 Monica Kilian, CISG and the Problem with Common Law Jurisdictions,10 J. Transnational L. & 
Policy 217, 233 2001, available at http://www.law.fsu.edu/journals/transnational/vol102/kilan.pdf.  
69 Marcus Tullius Cicero, De Officiis, Loeb Classical Library ed., Salter Miller trans., Harvard University 
Press 1913, translation available at    http://www.constitution.org/rom/de_officiis.htm. 
70 John O. Honnold, Uniform Law for International Sales under the 1980 United Nations Convention  
i943d ed.1999. 
71 Nathalie Hofmann, supra note 2, at 160. 
72 Id. 
73 Peter Schlechtriem, Good Faith in German Law and in International Uniform Laws, Lecture at Saggi, 
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ࢶἲ࡟࠾ࡅࡿಙ⩏ㄔᐇࡣࠊ୙ṇ☜ࠊ୙᏶඲ࠊ୙ᙜ࡞ዎ⣙᮲㡯࡟ᑐฎࡍࡿ㝿࡟ᚲせ࡞ᰂ
㌾࡞᰿ᣐࢆ⿢ุᡤ࡟୚࠼࡚࠸ࡿࠊ࡜ࡶゎ㔘࡛ࡁࡿ74ࠋ㐣ᗘ࡞ಙ⩏ㄔᐇࡢᣑ኱฼⏝ࡣࡴ
ࡋࢁ᭕᫕ࡉࢆᣑ኱ࡋணぢྍ⬟ᛶࢆపୗࡉࡏࠊᮏ㉁ⓗ㊃᪨࠿ࡽ㏫࡟஋㞳ࡋ࡚ࡋࡲ࠺⤖ᯝ
ࢆᑟࡃࡇ࡜࡟࡞ࡿࠋࡑࡢࡓࡵุ౛ࡢ⵳✚࡟ࡼࡾࡑࡢไ㝈ࡣ༑ศ᫂☜࡞Ỉ‽࡜࡞ࡿࡇ࡜
ࡀ┠ᣦࡉࢀࡿ75ࠋ 
 ḟ࡟ⱥ⡿ἲ࡟࠾ࡅࡿಙ⩏ㄔᐇࡢᴫᛕ࡟ࡘ࠸࡚ࠊⱥ⡿ἲㅖᅜ࡟࠾࠸࡚ࡶࠊಙ⩏ㄔᐇ
good faithࡢᴫᛕࡀ࠸ࡃࡘ࠿ᩥ⊩76࡟࠾࠸࡚ࡶࡳࡽࢀࡿࠋ࢔࣓ࣜ࢝ UCCi2-102b࡛
ࡣၟࠊ ྲྀᘬ࡟࠾ࡅࡿಙ⩏ㄔᐇ࡜ࡣࠊ஦ᐇ࡟࠾ࡅࡿṇ┤ࡉ࡜ၟྲྀᘬ࡟࠾ࡅࡿබᖹྲྀᘬࡢ
ၟྲྀᘬཎ๎ࡢ㡰Ᏺthe observance of reasonable commercial standard of fair dealing in the 
tradeࡢࡇ࡜ࠊ࡜࠸࠺ࠋࡲࡓࡇࢀࡣ UCCi1-203 ࡛ᐃࡵࡽࢀࡓ⠊ᅖ࡛ຠຊࡀ࠶ࡾࠊࡍ
࡭࡚ࡢዎ⣙ୖࡢ⩏ົࡣࠊࡑࡢᒚ⾜࡟࠾࠸࡚ಙ⩏ㄔᐇࡢ⩏ົࢆㄢࡋ࡚࠸ࡿࠋCISG ࠾ࡼ
ࡧ UNIDROIT ᅜ㝿ၟ஦ዎ⣙ཎ๎࡟௜㝶ⓗ࡟ゝཬࡋࡓ Bobux Marketing v. Raynor 
Marketing஦᱌࡛ࡣ77ࠊಙ⩏ㄔᐇ࡜ࡣࠊ⣙᮰࡬ࡢᛅᐇᗘ࡛࠶ࡿ࡜⪃࠼ࠊᑡ࡞ࡃ࡜ࡶ㛗ᮇ
ྲྀᘬዎ⣙࡟࠾࠸࡚ࡣಙ⩏ㄔᐇ࡞ᒚ⾜ࡀ⩏ົ௜ࡅࡽࢀ࡚࠸ࡿࠋ 
 
㸳㸬CISG࡟࠾ࡅࡿಙ⩏ㄔᐇࡢᴫᛕ 
 ➨ 7᮲ࡢಙ⩏ㄔᐇࡣࠊඖ᮶஧ࡘࡢ┠ⓗࡀ࠶ࡾࠊ➨୍࡟ࠊᅜෆἲࡢ๓ᥦᴫᛕ࠿ࡽࡢゎ
㔘࠿ࡽ⮬⏤࡟࡞ࡿࡇ࡜ࠊ➨஧࡟ࠊゎ㔘ཎ๎ࢆ⿵඘ࡍࡿgap fillingࡇ࡜࡟࠶ࡿ78ࠊ࡜࠸
࠺ࠋࡲࡓ➨ 1㡯ࡢゎ㔘࡟࠾࠸࡚ࡣࠊᅜ㝿ⓗᛶ㉁ࡢ※Ἠࠊᐇయἲ⤫୍ࡢಁ㐍┠ⓗࠊᅜ㝿
ၟྲྀᘬ࡟࠾ࡅࡿಙ⩏ㄔᐇࡢಁ㐍ࠊࡢ୕ཎ๎ࡀ࠶ࡾࠊ๓⪅஧Ⅼࡣᅜ㝿᮲⣙࡟ࡘ࠸࡚ࡣ୍
⯡ⓗ஦㡯࡛࠶ࡿࡀࠊಙ⩏ㄔᐇ࡟ࡘ࠸࡚ࡣࠊ㆟ㄽࡀศ࠿ࢀࡿ࡜ࡇࢁ࡛࠶ࡿ79ࠋᅜ㝿᮲⣙
࡟࠾࠸࡚ಙ⩏ㄔᐇࡢᩥゝࡣࠊ㏆ᖺ࡛ࡣᩓぢࡉࢀ80ࠊ඲ࡃ≉␗࡜࠸࠺ࢃࡅ࡛ࡣ࡞࠸ࠋ୍
                                                                                                                                                      
Centre for Comparative and Foreign Law StudiesMar.3, 1997, translation available at 
http://servizi.iit.cnr.it/~crdcs/crdcs/frames24.htm. 
74 Nathalie Hofmann, supra note 2, at 162. 
75 Id. 
76 Joseph Chitty, 2 Chitty on Contracts 1291 Hugh Beale et al. eds., 29th ed.2004. 
77 [2002] 1.N.Z.L.R.506, 2001 NALR LEXIS 66H.C., available at http://www.ipsofactoj.com/ 
international/2002/Part02/int20022-008.htm. 
78 Peter Schlechtriem & Ingeborg Schwenzer eds., supra note 42, at 94. 
79 Id. at 95. 
80 ౛࠼ࡤࠊConvention on Agency in the Int’l Sale of Goods of February 1983 Geneva, Art.61; 
UNIDROIT Convention on International Factoring of 28 May 1988 Ottawa, Art.41; UN 
Convention on the Assignment of Receivables in International Trade of 12 December 2001, Art.71. 
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୰ᮧ ჆Ꮥ 
᪉ࠊࡲࡔⱥ⡿ࡢᩥ⊩࡟࠾࠸࡚ࡣࠊࡲࡔ␗㉁࡛࠶ࡿ࡜࠸࠺ぢゎࡶ᰿ᙉ࠸81ࠋ 
 ᅜ㝿ⓗᛶ㉁ࡸᐇయἲ⤫୍࡜࠸࠺ᐇົⓗ࡞㟂せ࡟ࡼࡾసᡂࡉࢀࡓ࡜࠸࠺⫼ᬒ࠿ࡽࠊ㐺
⏝ྍ⬟࡞Ỉ‽࡛ࡢᩥゝࡀぢᙜࡓࡽ࡞࠸ࡓࡵࠊᐇయⓗ࡞㐺⏝ࡣ୙㐺ᙜ࡛ᅔ㞴࡛࠶ࡿ82ࠋ
ᐇయⓗ࡞㐺⏝ࡣࠊࡼࡾලయⓗ࡞᮲ᩥ࡛࠶ࡿ➨ 16᮲ 2㡯 b83ࠊ➨ 21᮲ 2㡯84ࠊ➨ 40᮲85ࠊ
➨ 8᮲ 2㡯86➼ุ࡛᩿ࡋࠊࡇ࠺ࡋࡓసᴗࡀᅔ㞴࡞㝿࡟ࠊゎ㔘⿵඘ࡢཎ๎ࢆ୰ᚰ࡟ࡑࡢ
ᙺ๭ࢆồࡵࡿࡇ࡜ࡀྜ⌮ⓗ࡛࠶ࢁ࠺ࠋ 
 
ϫ㸬࠾ࢃࡾ࡟
 
 PICCࡢ๓ᩥPreamble࡟࠾࠸࡚ࠊPICCࡣᅜෆἲࡢゎ㔘ࡸ⿵඘ࡍࡿࡶࡢ࡜ࡋ࡚฼⏝
ࡋ࠺ࡿࠊ࡜᫂♧ࡋ࡚࠸ࡿࠋ௰⿢⿢ᐃ࡟࠾࠸࡚ࡶࠊᖜᗈࡃࡑࡢࡼ࠺࡟฼⏝ࡉࢀ࡚࠸ࡿ87ࠋ
ၟྲྀᘬࡢࢢ࣮ࣟࣂࣝ໬ࡀᛴ㏿࡟ᣑ኱ࡋ୍⯡໬ࡋࡘࡘ࠶ࡿ⌧≧࡟࠾࠸࡚ࡣࠊProForce஦
᱌࡛ࡳࡽࢀࡓࡼ࠺࡟ࠊ≉࡟ࢢ࣮ࣟࣂࣝၟྲྀᘬ࡟࠾࠸࡚ࡣࠊ୰㛗ᮇⓗ࡟ࡳࡿ࡜ CISGࡸ
                                                                    
81 Michael Bridge, International Sale of Goods, para.2.32.2009. 
82 E. Allan Farnsworth, Duties of Good Faith and Fair Dealing under the UNIDROIT Principles, 
Relevant International Conventions, and National Laws, 3 Tul. J. Int’l & Comp.L.47,56 1994; Disa 
Sim, The Scope and Application of Good Faith in the Vienna Convention on Contracts for the 
International Sale of Goods, Pace L.Sch.Inst. Int’l Com.L. 2001, available at  
http://www.cisg.law.pace.edu/cisg/biblio/sim1.html.  
83 CISG Art.16 1 Until a contract is concluded an offer may be revoked if the revocation reaches the 
offeree before he has dispatched an acceptance. 2 However, an offer cannot be revoked a if it 
indicates, whether by stating a fixed time for acceptance or otherwise, that it is irrevocable; or b if it 
was reasonable for the offeree to rely on the offer as being irrevocable and the offeree has acted in 
reliance on the offer.  
84 CISG Art.21 1 A late acceptance is nevertheless effective as an acceptance if without delay the 
offeror orally so informs the offeree or dispatches a notice to that effect. 2 If a letter or other writing 
containing a late acceptance shows that it has been sent in such circumstances that if its transmission 
had been normal it would have reached the offeror in due time, the late acceptance is effective as an 
acceptance unless, without delay, the offeror orally informs the offeree that he considers his offer as 
having lapsed or dispatches a notice to that effect. 
85 CISG Art.40 The seller is not entitled to rely on the provisions of articles 38 and 29 if the lack of 
conformity relates to facts of which he knew or could not have been unaware and which he did not 
disclose to the buyer.  
86 CISG Art.8 1 For the purpose of this Convention statements made by and other conduct of a party 
are to be interpreted according to his intent where the other party knew or could not have been 
unaware what that intent was. 2 If the preceding paragraph is not applicable, statements made by 
and other conduct of a party are to be interpreted according to the understanding that a reasonable 
person of the same kind as the other party would have had in the same circumstances. 
87 Michael Joachim Bonell, An International Restatement of Contract Law 294-300 Transnational 
Publishers, 3d ed.2005. 
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PICC ࡢࡼ࠺࡞つ๎ࢆᇶ‽࡜ࡋ࡚฼⏝ࡍࡿࡇ࡜ࡀຠ⋡ⓗ࡛ྜ⌮ⓗ࡞ᡭἲ࡟࡞ࡿࡢ࡛ࡣ
࡞࠸࠿ࠊ࡜⪃࠼࡚࠸ࡿၟࠋ ྲྀᘬศ㔝࡛ࡢࢢ࣮ࣟࣂࣝつᶍ࡛ࡢ┦஫౫Ꮡ㛵ಀࡀᐦ᥋࡟㧗
ࡲࡿ⌧ᅾࠊ࢖ࢠࣜࢫࡢ㏆ᖺࡢุ౛➼࡟࠾ࡅࡿ CISGࡸ PICC࡬ࡢゝཬࡸཧ↷ࡀቑຍࡋ
ࡘࡘ࠶ࡿ≧ἣ࡟࠾࠸࡚ࡣࠊ༑ᖺ⛬ᗘ࡛ CISGࡢᢈ෸ᡭ⥆ࡁࡀ⾜ࢃࢀࡿࡢ࡛ࡣࠊ࡜➹⪅
ࡣ᥎ ࡋ࡚࠸ࡿࠋࡇࡢᢈ෸࣭᥇ᢥࡢᡭ⥆ࡁࡣ┦ᑐⓗ࡟㔜せᛶࡣ࠶ࡲࡾ㧗ࡃ࡞ࡃࠊ⤒῭
ྜ⌮ᛶ࡟ᇶ࡙ࡃ௻ᴗ࡟࡜ࡗ࡚ࡣࠊࢢ࣮ࣟࣂࣝ࡟άືࡍࡿࡓࡵࡢ୍ࡘࡢᡭẁ࡜ࡋ࡚ࡢ㔜
せ࡞つ๎࡜࠸࠺⌮ゎ࡛࠶ࡿ࡜ᛮࢃࢀࡿࠋࢢ࣮ࣟࣂࣝ࡟άືࡍࡿ௻ᴗࡣࠊୡ⏺ࡢ࡝ࡇࡢ
ᅜ࣭ᆅᇦ࡟࠾࠸࡚ࡶ࡛ࡁࡿ㝈ࡾྠᵝࡢ࣮ࣝࣝἲ࣭ၟྲྀᘬつ๎࡛ࣜࢫࢡࢆ᭱ᑠ㝈࡟ࡋ
ࡘࡘᢞ㈨ࡸ኎㈙➼ࡢ᱌௳ࢆุ᩿ࡍࡿࠊ࡜࠸࠺⾜ືᇶ‽ࡣኚࢃࡽ࡞࠸࡛࠶ࢁ࠺ࠋ 
 ⤒῭Ꮫࡢ኱๓ᥦ࡛࠶ࡿᕼᑡ࡞㈨※ࡢຠ⋡ⓗ㓄ศ࡜࠸࠺Ⅼ࠿ࡽࡶࠊࡑࡢ௙⤌ࡳࢆᢏ⾡
ⓗ࡟ゎ᫂ࡍࡿࡇ࡜ࡀㄢࡏࡽࢀࡓ┠ⓗ࡛࠶ࡿ࡜ࡍࡿ࡜ၟࠊ ྲྀᘬࡢຠ⋡ⓗศ㓄ࡀᮏ㉁࡛࠶
ࡿࡓࡵࠊࡑࡢつᶍࡀࢢ࣮ࣟࣂࣝ࡟ὶືⓗ࡟⛣ືࡍࡿࡇ࡜ࡀຠ⋡ࢆྥୖࡉࡏࡿࡇ࡜࡟࡞
ࡿࠋἲつ๎ࡣཎ๎࡜ࡋ࡚୺ᶒᅜᐙࡢ⠊ᅖෆ࡛ࡋ࠿⟇ᐃࡋᚓ࡞࠸ࡀࠊ୍᪉ࠊၟྲྀᘬࡣࢢ
࣮ࣟࣂࣝ࡟ὶືࡍࡿࡓࡵࠊࡑࡢὶືࢆ㜼ᐖࡍࡿἲつไࢆ⥔ᣢࡋ࡚࠸ࡿᅜᐙ࣭ᆅᇦ࡟ࡣ
ὶධࡏࡎࠊ⮬⏤ᕷሙᗘࡢ㧗࠸ᅜᐙ࣭ᆅᇦ࡬ὶືࡍࡿࡇ࡜࡟࡞ࡿࠋࡘࡲࡾࠊἲつไ➼ࡣ
ཎ๎ࠊ୺ᶒᅜᐙࡢᅜẸࡀỴᐃࡍࡿ஦㡯࡛࠶ࡿࡓࡵࠊ࠸ࢃࡺࡿၟྲྀᘬ࡟㛵㐃ࡍࡿ஦㡯࡟
ࡘ࠸࡚ࡣࠊ⮬⏤ᕷሙไᗘ࡟཰ᩡࡉࢀࡿࢢ࣮ࣟࣂࣝᇶ‽࠿ࡽ㐓⬺ࡋࡓ⊂⮬ࡢἲไᗘࢆ⥔
ᣢࡍࡿ⮬⏤ࡶ࠶ࡿࡀࠊࡑࡢ㈝⏝ࡣᅜẸࡀ㈇ᢸࡍࡿࡇ࡜࡟࡞ࡿࠋ฼Ⅼ࡜㈝⏝ࡢᆒ⾮ࢆ࡝
࠺࡜ࡽ࠼ࡿ࠿ࡣᅜẸࡸᨻ἞ᐙࡢᙺ๭࡛࠶ࡿࡀࠊᏛ⾡◊✲⪅ࡣࠊࡑࡢ๓ᥦ࡜࡞ࡿ㈨ᩱ࣭
ࢹ࣮ࢱࢆ࡛ࡁࡿ㝈ࡾᐈほⓗ࠿ࡘබᖹ࡟ᥦ♧ࡍࡿࡇ࡜ࡀᙺ๭࡛࠶ࡾၟࠊ ྲྀᘬࡢἲつไ࡟
ࡘ࠸࡚ࡶࠊཎ๎ࢢ࣮ࣟࣂࣝᇶ‽࡟ㄪᩚࡍࡿ᪉ࡀຠ⋡ⓗ࡛࠶ࡿࡇ࡜ࡣ☜ᐇ࡛࠶ࡿࡀࠊࡑ
ࡢ㏿ᗘࡸ⠊ᅖ࡟ࡘ࠸࡚ࡣྛࠊ ୺ᶒᅜᐙࡀᅜෆ஦᝟࡟ᛂࡌ࡚⮫ᶵᛂኚ࡟ࡍࡿࡇ࡜ࡀ⌧ᐇ
ⓗ࡛࠶ࢁ࠺ࠋ 
 ௒ᚋࡢㄢ㢟࡜ࡋ࡚ࡣࠊⱥ⡿ἲㅖᅜࡢ CISG࠾ࡼࡧ PICCゝཬࡋࡓ஦౛ࢆྲྀࡾୖࡆࠊ
ၟᏛⓗ࡞ほⅬ࠿ࡽಀத஦㡯࡟ࡘ࠸࡚ලయⓗ࡟ุ౛ࡸ௰⿢⿢ᐃ౛ࢆศᯒࡍࡿࡇ࡜࡟ࡼ
ࡾࠊຠ⋡ⓗ࡞ၟྲྀᘬつ๎ࡢయ⣔໬࡟ᐤ୚ࡍࡿ◊✲ࢆ┠ᣦࡋ࡚࠸ࡁࡓ࠸ࠋ 
ϫ㸬࠾ࢃࡾ࡟
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